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§ 805.27 Settlement by agreement. 
An alleged violator may request set-

tlement of an enforcement proceeding 
by agreement. If the executive director 
determines that settlement by agree-
ment is in the best interest of the com-
mission, he/she may submit to the 
commission a proposed settlement 
agreement. No settlement will be con-
sidered by the commission unless the 
alleged violator has indicated in writ-
ing to the commission acceptance of 
the terms of the agreement and the in-
tention to comply with all require-
ments of the settlement agreement in-
cluding payment of any settlement 

amount or completion of any abate-
ment or remedial action within the 
time period provided. If the commis-
sion determines not to approve a set-
tlement agreement, the commission 
may proceed with an enforcement ac-
tion in accordance with this subpart.

§ 805.28 Effective date. 

This subpart shall be effective on 
May 11, 1995.

§ 805.29 Definitions. 
Terms used in this subpart shall be 

defined as set forth in § 803.3 of this 
chapter.

VerDate Mar<13>2002 17:40 Apr 11, 2002 Jkt 197055 PO 00000 Frm 00127 Fmt 8010 Sfmt 8010 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



VerDate Mar<13>2002 10:56 Apr 10, 2002 Jkt 197055 PO 00000 Frm 00128 Fmt 8010 Sfmt 8010 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



129

CHAPTER XIII—TENNESSEE VALLEY AUTHORITY 

Part Page
1300 Standards of conduct for employees of Tennessee 

Valley Authority .................................................. 131
1301 Procedures ............................................................... 132
1302 Nondiscrimination in federally assisted programs 

of TVA—effectuation of Title VI of the Civil 
Rights Act of 1964 ................................................. 154

1303 Property management ............................................ 165
1304 Approval of construction in the Tennessee River 

System and regulation of structures .................... 165
1305 Land between the lakes ........................................... 174
1306 Relocation assistance and real property acquisi-

tion policies ......................................................... 175
1307 Nondiscrimination with respect to handicap .......... 177
1308 Contract disputes .................................................... 187
1309 Nondiscrimination with respect to age ................... 195
1310 Administrative cost recovery .................................. 204
1311 Intergovernmental review of Tennessee Valley Au-

thority Federal financial assistance and direct 
Federal development programs and activities ..... 205

1312 Protection of archaeological resources: Uniform 
regulations ........................................................... 208

1313 Enforcement of nondiscrimination on the basis of 
handicap in programs or activities conducted by 
the Tennessee Valley Authority .......................... 221

1314 Book–entry procedures for TVA power securities 
issued through the Federal Reserve Banks .......... 228

1315 New restrictions on lobbying .................................. 232
1316 General conditions and certifications for incorpo-

ration in contract documents or actions .............. 244
1317 Nondiscrimination on the basis of sex in education 

programs or activities receiving federal financial 
assistance ............................................................. 248

VerDate Apr<19>2002 14:58 Apr 27, 2002 Jkt 197055 PO 00000 Frm 00129 Fmt 8008 Sfmt 8008 Y:\SGML\197055T.XXX pfrm13 PsN: 197055T



VerDate Mar<13>2002 10:56 Apr 10, 2002 Jkt 197055 PO 00000 Frm 00130 Fmt 8008 Sfmt 8008 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



131

PART 1300—STANDARDS OF CON-
DUCT FOR EMPLOYEES OF TEN-
NESSEE VALLEY AUTHORITY

Sec.
1300.101 Cross references to employee eth-

ical conduct standards and other applica-
ble regulations. 

1300.102 Gambling, betting, and lotteries. 
1300.103 General conduct prejudicial to 

TVA. 
1300.104 Sexual harassment. 
1300.105 National origin harassment. 
1300.106 Harassment on the basis of race, 

color, religion, age, or disability. 
1300.107 Financial interest exemptions.

AUTHORITY: 16 U.S.C. 831–831dd; 18 U.S.C. 
208(b)(2).

SOURCE: 61 FR 20118, May 6, 1996, unless 
otherwise noted.

§ 1300.101 Cross references to em-
ployee ethical conduct standards 
and other applicable regulations. 

Employees of the Tennessee Valley 
Authority (TVA) are subject to the ex-
ecutive branch-wide standards of eth-
ical conduct at 5 CFR part 2635 and to 
the TVA regulations at 5 CFR part 7901 
which supplement the executive 
branch-wide standards. In addition, 
certain TVA employees are subject to 
executive branch-wide financial disclo-
sure regulations at 5 CFR part 2634.

§ 1300.102 Gambling, betting, and lot-
teries. 

An employee shall not participate, 
while on Government- or TVA-owned 
or leased property or while on TVA 
duty, in any gambling activity includ-
ing the operation of a gambling device, 
in conducting a lottery or pool, in a 
game for money or property, or in sell-
ing or purchasing a numbers slip or 
ticket. However, this section does not 
preclude activities: 

(a) Necessitated by an employee’s law 
enforcement duties; or 

(b) Under section 7 of Executive 
Order 12353 (47 FR 12785, 3 CFR, 1982 
Comp., p. 139) and similar TVA-ap-
proved activities.

§ 1300.103 General conduct prejudicial 
to TVA. 

An employee shall not engage in 
criminal, infamous, dishonest, im-
moral, or notoriously disgraceful con-

duct, or other conduct prejudicial to 
TVA.

§ 1300.104 Sexual harassment. 

It is TVA policy that all TVA em-
ployees are responsible for assuring 
that the workplace is free from sexual 
harassment. Accordingly, all employ-
ees must avoid any action or conduct 
which could be viewed as sexual harass-
ment including: 

(a) Unwelcome sexual advances; 
(b) Requests for sexual favors; and 
(c) Other verbal or physical conduct 

of a sexual nature when: 
(1) Submission to such conduct is 

made either explicitly or implicitly a 
term or condition of an individual’s 
employment; 

(2) Submission to or rejection of such 
conduct by an individual is used as the 
basis for employment decisions affect-
ing such individual; or 

(3) Such conduct has the purpose or 
effect of unreasonably interfering with 
an individual’s work performance or 
creating an intimidating, hostile, or of-
fensive working environment.

§ 1300.105 National origin harassment. 

It is TVA policy that all TVA em-
ployees are responsible for assuring 
that the workplace is free from na-
tional origin harassment. Accordingly, 
all employees must avoid any action or 
conduct which could be viewed as na-
tional origin harassment, including 
ethnic slurs and other verbal or phys-
ical conduct relating to an individual’s 
national origin when such conduct: 

(a) Has the purpose or effect of cre-
ating an intimidating, hostile, or offen-
sive working environment; 

(b) Has the purpose or effect of unrea-
sonably interfering with an individ-
ual’s work performance; or 

(c) Otherwise adversely affects an in-
dividual’s employment opportunities.

§ 1300.106 Harassment on the basis of 
race, color, religion, age, or dis-
ability. 

It is TVA policy that all TVA em-
ployees are responsible for assuring 
that the workplace is free from harass-
ment on the basis of race, color, reli-
gion, age, or disability. Accordingly, 
all employees must avoid any action or 
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conduct which could be viewed as har-
assment on these bases, including any 
verbal or physical conduct relating to 
an individual’s race, color, religion, 
age, or disability when such conduct: 

(a) Has the purpose or effect of cre-
ating an intimidating, hostile, or offen-
sive working environment; 

(b) Has the purpose or effect of unrea-
sonably interfering with an individ-
ual’s work performance; or 

(c) Otherwise adversely affects an in-
dividual’s employment opportunities.

§ 1300.107 Financial interest exemp-
tions. 

In accordance with the provisions of 
18 U.S.C. 208(b)(2), TVA has exempted 
the following financial interests of its 
employees from the requirements of 18 
U.S.C. 208(a) upon the ground that such 
interests are too remote or too incon-
sequential to affect the integrity of 
such employees‘ services. When any of 
the following exemptions applies only 
to a limited range of official actions, 
rather than all official acts, the range 
of actions will be specified within the 
language of the exemption. 

(a) An investment in a business en-
terprise in the form of ownership of 
bonds, notes, and other evidences of 
indebtness which are not convertible 
into shares of preferred or common 
stock and have no warrants attached 
entitling the holder to purchase stock 
provided that the estimated market 
value of the interest does not exceed 
$5,000; 

(b) An investment in the form of 
shares in the ownership of enterprises, 
including preferred and common stocks 
whether voting or nonvoting, or war-
rants to purchase such shares, or evi-
dences of indebtedness convertible into 
such shares provided that the esti-
mated market value of the interest 
does not exceed $5,000 and does not ex-
ceed 1 percent of the estimated market 
value of all the outstanding shares of 
the enterprise; 

(c) Shares or investments in a well-
diversified money market or mutual 
fund; 

(d) Vested interests in a pension fund 
arising out of former employment and 
to which no further contributions are 
being made in the employee’s behalf, 
provided that, if the pension plan is a 

defined benefit plan, the assets of the 
plan are diversified. For the purpose of 
this provision, payments are not con-
sidered to be made ‘‘in the employee’s 
behalf’’ if they are made solely to 
maintain adequate plan funding rather 
than to provide specific benefits for the 
employee; or 

(e) The interest an employee has by 
virtue of his or her personal or family 
use of electric power or through his or 
her interests in an organization using 
electric power generated or distributed 
by TVA, for purposes of his or her offi-
cial actions at TVA in the process of 
developing or approving TVA power 
rate schedules.

PART 1301—PROCEDURES

Subpart A—Freedom of Information Act

Sec.
1301.1 General provisions. 
1301.2 Public reading rooms. 
1301.3 Requirements for making requests. 
1301.4 Responsibility for responding to re-

quests. 
1301.5 Timing of responses to requests. 
1301.6 Responses to requests. 
1301.7 Exempt records. 
1301.8 Business information. 
1301.9 Appeals. 
1301.10 Fees.

Subpart B—Privacy Act

1301.11 Purpose and scope. 
1301.12 Definitions. 
1301.13 Procedures for requests pertaining 

to individual records in a record system. 
1301.14 Times, places, and requirements for 

identification of individuals making re-
quests. 

1301.15 Disclosure of requested information 
to individuals. 

1301.16 Special procedures—medical records. 
1301.17 Requests for correction or amend-

ment of record. 
1301.18 TVA review of request for correction 

or amendment of record. 
1301.19 Appeals on initial adverse agency de-

termination on correction or amend-
ment. 

1301.20 Disclosure of record to persons other 
than individual to whom it pertains. 

1301.21 Fees. 
1301.22 Penalties. 
1301.23 General exemptions. 
1301.24 Special exemptions.

Subpart C—Government in the Sunshine 
Act

1301.41 Purpose and scope. 
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1301.42 Definitions. 
1301.43 Open meetings. 
1301.44 Notice of meetings. 
1301.45 Procedure for closing meetings. 
1301.46 Criteria for closing meetings. 
1301.47 Transcripts of closed meetings. 
1301.48 Public availability of transcripts 

and other documents.

Subpart A—Freedom of 
Information Act

AUTHORITY: 16 U.S.C. 831-831dd, 5 U.S.C. 552.

SOURCE: 64 FR 4044, Jan. 27, 1999, unless 
otherwise noted.

§ 1301.1 General provisions. 
(a) This subpart contains the rules 

that TVA follows in processing re-
quests for records under the Freedom 
of Information Act (FOIA), 5 U.S.C. 552. 
These rules should be read together 
with the FOIA, which provides addi-
tional information about access to 
records maintained by TVA. Requests 
made by individuals for records about 
themselves under the Privacy Act of 
1974, 5 U.S.C. 552a, which are processed 
under subpart B of this part, are proc-
essed under this subpart also. Informa-
tion routinely provided to the public as 
part of a regular TVA activity (for ex-
ample, press releases) may be provided 
to the public without the need for a 
FOIA request under this subpart. As a 
matter of policy, TVA makes discre-
tionary disclosures of records or infor-
mation exempt from disclosure under 
the FOIA whenever disclosure would 
not foreseeably harm an interest pro-
tected by a FOIA exemption, but this 
policy does not create any right en-
forceable in court. 

(b) Nothing in this subpart shall be 
construed to entitle any person, as of 
right, to any service or to the disclo-
sure of any record to which such person 
is not entitled under the FOIA.

§ 1301.2 Public reading rooms. 
TVA maintains a public electronic 

reading room accessible in its Cor-
porate Libraries at 400 Summit Hill 
Drive, Knoxville, TN 37902–1499 and 1101 
Market Street, Chattanooga, TN 37402–
2801. This electronic reading room con-
tains the records that the FOIA re-
quires to be made regularly available 
for public inspection and copying. Each 

TVA organization is responsible for de-
termining which of the records it gen-
erates are required to be made avail-
able in this way and for ensuring that 
those records are available in TVA’s 
reading room. TVA’s FOIA Officer will 
maintain a current subject-matter 
index of TVA’s reading room records. 
The index will be updated regularly, at 
least quarterly, with respect to newly 
included records.

§ 1301.3 Requirements for making re-
quests. 

(a) How made and addressed. You may 
make a request for records of TVA by 
writing to the Tennessee Valley Au-
thority, FOIA Officer, 400 W. Summit 
Hill Drive (ET 5D), Knoxville, Ten-
nessee 37902–1499. You may find TVA’s 
‘‘Guide to Information About TVA’’—
which is available electronically at 
TVA’s World Wide Web site, and is 
available in paper form as well—helpful 
in making your request. For additional 
information about the FOIA, you may 
refer directly to the statute. If you are 
making a request for records about 
yourself, see Subpart B Privacy Act for 
additional requirements. If you are 
making a request for records about an-
other individual, either a written au-
thorization signed by that individual 
permitting disclosure of those records 
to you or proof that that individual is 
deceased (for example, a copy of a 
death certificate or an obituary) will 
help the processing of your request. 
Your request will be considered re-
ceived as of the date it is received by 
the FOIA Officer. For the quickest pos-
sible handling, you should mark both 
your request letter and the envelope 
‘‘Freedom of Information Act Re-
quest.’’

(b) Descriptions of records sought. You 
must describe the records that you 
seek in enough detail to enable TVA 
personnel to locate them with a rea-
sonable amount of effort. Whenever 
possible, your request should include 
specific information about each record 
sought, such as the date, title or name, 
author, recipient, and subject matter 
of the record. If known, you should in-
clude any file designations or descrip-
tions for the records that you want. As 
a general rule, the more specific you 
are about the records or type of records 
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that you want, the more likely TVA 
will be able to locate those records in 
response to your request. If TVA deter-
mines that your request does not rea-
sonably describe records, it shall tell 
you either what additional information 
is needed or why your request is other-
wise insufficient. TVA shall also give 
you an opportunity to discuss your re-
quest so that you may modify it to 
meet the requirements of this section. 
If your request does not reasonably de-
scribe the records you seek, the agen-
cy’s response to your request may be 
delayed. 

(c) Agreement to pay fees. If you make 
a FOIA request, it shall be considered 
an agreement by you to pay all appli-
cable fees charged under § 1301.11, up to 
$25.00, unless you seek a waiver of fees. 
TVA’s FOIA Officer will confirm this 
agreement in an acknowledgement let-
ter. When making a request, you may 
specify a willingness to pay a greater 
or lesser amount. 

[64 FR 4044, Jan. 27, 1999, as amended at 65 
FR 16513, Mar. 29, 2000]

1301.4 Responsibility for responding 
to requests. 

(a) TVA’s FOIA Officer, or the FOIA 
Officer’s designee, is responsible for re-
sponding to all FOIA requests. In de-
termining which records are responsive 
to a request, TVA will include only 
records in its possession as of the date 
the request is received by the FOIA Of-
ficer. If any other date is used, the 
FOIA Officer shall inform the requester 
of that date. 

(b) Authority to grant or deny requests. 
TVA’s FOIA Officer, or the FOIA Offi-
cer’s designee, is authorized to grant or 
deny any request for a TVA record. 

(c) Consultations and referrals. When 
the FOIA Officer receives a request for 
a record in TVA’s possession, the FOIA 
Officer shall determine whether an-
other agency of the Federal Govern-
ment is better able to determine 
whether the record is exempt from dis-
closure under the FOIA and, if so, 
whether it should be disclosed as a 
matter of administrative discretion. If 
the FOIA Officer determines that TVA 
is not best able to process the record, 
the FOIA Officer shall either: 

(1) Respond to the request regarding 
that record, after consulting with the 

agency best able to determine whether 
to disclose it and with any other agen-
cy that has a substantial interest in it; 
or 

(2) Refer the responsibility for re-
sponding to the request regarding that 
record to the agency that originated 
the record (but only if that agency is 
subject to the FOIA). Ordinarily, the 
agency that originated a record will be 
presumed to be best able to determine 
whether to disclose it. 

(d) Notice of referral. Whenever TVA 
refers all or any part of the responsi-
bility for responding to a request to an-
other agency, it ordinarily shall notify 
the requester of the referral and inform 
the requester of the name of each agen-
cy to which the request has been re-
ferred and of the part of the request 
that has been referred. 

(e) Timing of responses to consultations 
and referrals. All consultations and re-
ferrals will be handled according to the 
date the FOIA request initially was re-
ceived by the FOIA Officer, not any 
later date. 

(f) Agreements regarding consultations 
and referrals. TVA may make agree-
ments with other agencies to eliminate 
the need for consultations or referrals 
for particular types of records.

§ 1301.5 Timing of responses to re-
quests. 

(a) In general, TVA ordinarily shall 
respond to requests according to their 
order of receipt and placement in an 
appropriate processing track, as fol-
lows: 

(b) Multi-track processing procedures. 
TVA has established three tracks for 
handling requests and the track to 
which a request is assigned will depend 
on the nature of the request and the es-
timated processing time, including a 
consideration of the number of pages 
involved. If TVA places a request in a 
track other than Track 1, it will advise 
requesters of the limits of its faster 
track(s). TVA may provide requesters 
in its tracks 2 and 3 with an oppor-
tunity to limit the scope of their re-
quests in order to qualify for faster 
processing within the specified limits 
of TVA’s faster track(s). When doing 
so, TVA may contact the requester ei-
ther by telephone or by letter, which-
ever is most efficient in each case. 
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(1) Track 1. Requests that can be an-
swered with readily available records 
or information. These are the fastest to 
process. These requests ordinarily will 
be responded to within 20 working days 
of receipt of a request by the FOIA Of-
ficer. The 20 working day time limit 
provided in this paragraph may be ex-
tended by TVA for unusual cir-
cumstances, as defined in paragraph (c) 
of this section, upon written notice to 
the person requesting the records. 

(2) Track 2. Requests where we need 
records or information from other of-
fices throughout TVA, where we must 
consult with other Governmental agen-
cies, or when we must process a sub-
mitter notice as described in § 1301.8(d), 
but we do not expect that the decision 
on disclosure will be as time con-
suming as for requests in Tract 3. 

(3) Tract 3. Requests which require a 
decision or input from another office or 
agency, extensive submitter notifica-
tions because of the presence of Busi-
ness Information as defined in 
§ 1301.8(b)(1), and a considerable amount 
of time will be needed for that, or the 
request is complicated or involves a 
large number of records. Usually, these 
cases will take the longest to process. 

(c) Unusual circumstances. (1) Where 
the time limits for processing a request 
cannot be met because of unusual cir-
cumstances and TVA determines to ex-
tend the time limits on that basis, 
TVA shall as soon as practicable notify 
the requester in writing of the unusual 
circumstances and of the date by which 
processing of the request can be ex-
pected to be completed. Where the ex-
tension is for more than ten working 
days, TVA shall provide the requester 
with an opportunity either to modify 
the request so that it may be processed 
within the time limits or to arrange an 
alternative time period with TVA for 
processing the request or a modified re-
quest. As used in this paragraph, ‘un-
usual circumstances‘ means, but only 
to the extent reasonably necessary to 
the proper processing of the particular 
requests: 

(i) The need to search for and collect 
the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request; 

(ii) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; or 

(iii) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the request or among two or 
more components of the agency having 
substantial subject matter interest 
therein. 

(2) When TVA reasonably believes 
that multiple requests submitted by a 
requester, or by a group of requesters 
acting in concert, constitute a single 
request that would otherwise involve 
unusual circumstances, and the re-
quests involve clearly related matters, 
they may be aggregated, as defined in 
§ 1301.10(h). Multiple requests by a re-
quester involving unrelated matters 
will not be aggregated. 

(d) Expedited processing. (1) Requests 
and appeals will be taken out of order 
and given expedited treatment when-
ever TVA determines that they in-
volve: 

(i) Circumstances in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(ii) An urgency to inform the public 
about an actual or alleged federal gov-
ernment activity, if made by a person 
primarily engaged in disseminating in-
formation; 

(iii) The loss of substantial due proc-
ess rights; or 

(iv) A matter of widespread and ex-
ceptional media interest in which there 
exist possible questions about the gov-
ernment’s integrity which affect public 
confidence. 

(2) A request for expedited processing 
may be made at the time of the initial 
request for records or at any later 
time. For a prompt determination, a 
request for expedited processing must 
be sent to and received by TVA’s FOIA 
Officer. 

(3) A requester who seeks expedited 
processing must submit a statement, 
certified to be true and correct to the 
best of that person’s knowledge and be-
lief, explaining in detail the basis for 
requesting expedited processing. For 
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example, a requester within the cat-
egory in paragraph (d)(1)(ii) of this sec-
tion, if not a full-time member of the 
news media, must establish that he or 
she is a person whose main professional 
activity or occupation is information 
dissemination, though it need not be 
his or her sole occupation. A requester 
within the category in paragraph 
(d)(1)(ii) of this section also must es-
tablish a particular urgency to inform 
the public about the government activ-
ity involved in the request, beyond the 
public’s right to know about govern-
ment activity generally. The formality 
of certification may be waived as a 
matter of administrative discretion. 

(4) Within ten calendar days of re-
ceipt of a request for expedited proc-
essing, TVA’s FOIA Officer shall decide 
whether to grant it and shall notify the 
requester of the decision. If a request 
for expedited treatment is granted, the 
request shall be given priority and 
shall be processed as soon as prac-
ticable. If a request for expedited proc-
essing is denied, any appeal of that de-
cision shall be acted upon expedi-
tiously.

§ 1301.6 Responses to requests. 
(a) Acknowledgements of requests. On 

receipt of a request, the FOIA Officer 
ordinarily shall send an acknowledge-
ment letter to the requester which 
shall confirm the requester’s agree-
ment to pay fees under § 1301.10 and 
provide an assigned request number for 
further reference. 

(b) Grants of requests. Ordinarily, TVA 
shall have twenty business days from 
when a request is received to determine 
whether to grant or deny the request. 
Once TVA makes a determination to 
grant a request in whole or in part, it 
shall notify the requester in writing. 
The FOIA Officer shall inform the re-
quester in the notice of any fee charged 
under § 1301.10 and shall disclose 
records to the requester promptly on 
payment of any applicable fee, if the 
fee is equal to or more than $100. If the 
fee is less than $100, the FOIA officer 
shall disclose the records along with a 
statement of the fee. Records disclosed 
in part shall be marked or annotated to 
show the amount of information de-
leted unless doing so would harm an in-
terest protected by an applicable ex-

emption. The location of the informa-
tion deleted also shall be indicated on 
the record, if technically feasible. 

(c) Adverse determinations of requests. 
If TVA makes an adverse determina-
tion denying a request in any respect, 
they shall notify the requester of that 
determination in writing. Adverse de-
terminations, or denials of requests, 
consist of: a determination to withhold 
any requested record in whole or in 
part; a determination that a requested 
record does not exist or cannot be lo-
cated; a determination that a record is 
not readily reproducible in the form or 
format sought by the requester; a de-
termination that what has been re-
quested is not a record subject to the 
FOIA; a determination on any disputed 
fee matter, including a denial of a re-
quest for a fee waiver; and a denial of 
a request for expedited treatment. The 
denial letter shall be signed by the 
FOIA Officer or the FOIA Officer’s des-
ignee, and shall include: 

(1) The name and title or position of 
the person responsible for the denial; 

(2) A brief statement of the reason(s) 
for the denial, including any FOIA ex-
emption applied by TVA in denying the 
request; 

(3) An estimate of the volume of 
records or information withheld, in 
number of pages or in some other rea-
sonable form of estimation. This esti-
mate does not need to be provided if 
the volume is otherwise indicated 
through deletions on records disclosed 
in part, or if providing an estimate 
would harm an interest protected by an 
applicable exemption; and 

(4) A statement that the denial may 
be appealed under § 1301.9 and a descrip-
tion of the requirements of § 1301.9.

§ 1301.7 Exempt records. 
(a) Records available. TVA’s records 

will be made available for inspection 
and copying upon request as provided 
in this section, except that records are 
exempt and are not made available if 
they are: 

(1)(i) Specifically authorized under 
criteria established by an Executive 
order to be kept secret in the interest 
of national defense or foreign policy 
and 

(ii) Are in fact properly classified 
pursuant to such Executive order; 
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(2) Related solely to the internal per-
sonnel rules and practices of TVA; 

(3) Specifically exempted from disclo-
sure by statute; 

(4) Trade secrets and commercial or 
financial information obtained from 
any person and privileged or confiden-
tial; 

(5) Inter-agency or intra-agency 
memorandums or letters which would 
not be available by law to a private 
party in litigation with TVA, including 
without limitation records relating to 
control and accounting for special nu-
clear material and to the physical se-
curity plans for the protection of 
TVA’s nuclear facilities; 

(6) Personnel and medical files and 
similar files, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings, 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion, 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy, 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source, 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law, or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(8) Contained in or related to exam-
ination, operation, or condition reports 
prepared by, on behalf of, or for the use 
of any agency responsible for the regu-
lation or supervision of financial insti-
tution; or 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(b) The availability of certain classes 
of nonexempt records is deferred for 
such time as TVA may determine is 
reasonably necessary to avoid inter-
ference with the accomplishment of its 
statutory responsibilities. Such records 
include bids and information con-
cerning the identity and number of 
bids received prior to bid opening; all 
nonexempt records relating to bids be-
tween the time of bid opening and 
award; and all nonexempt records re-
lating to negotiations in progress in-
volving contracts or agreements for 
the acquisition or disposal of real or 
personal property by TVA prior to the 
conclusion of such negotiations. Any 
reasonably segregable portion of an 
available record shall be provided to 
any person requesting such record after 
deletion of the portions which are ex-
empt under this paragraph.

§ 1301.8 Business information. 
(a) In general. Business information 

obtained by TVA from a submitter will 
be disclosed under the FOIA only under 
this section. 

(b) Definitions. For purposes of this 
section: 

(1) Business information means com-
mercial or financial information ob-
tained by TVA from a submitter that 
may be protected from disclosure under 
Exemption 4 of the FOIA. 

(2) Submitter means any person or en-
tity from whom TVA obtains business 
information, directly or indirectly. The 
term includes corporations; state and 
local governments; and foreign govern-
ments. 

(c) Designation of business information. 
A submitter of business information 
will use good-faith efforts to designate, 
by appropriate markings, either at the 
time of submission or at a reasonable 
time thereafter, any portions of its 
submission that it considers to be pro-
tected from disclosure under Exemp-
tion 4. These designations will expire 
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ten years after the date of the submis-
sion unless the submitter requests, and 
provides justification for, a longer des-
ignation period. 

(d) Notice to submitters. TVA shall pro-
vide a submitter with prompt written 
notice of a FOIA request or administra-
tive appeal that seeks its business in-
formation wherever required under 
paragraph (e) of this section, except as 
provided in paragraph (h) of this sec-
tion, in order to give the submitter an 
opportunity to object to disclosure of 
any specified portion of that informa-
tion under paragraph (f) of this section. 
The notice shall either describe the 
business information requested or in-
clude copies of the requested records or 
record portions containing the infor-
mation. When notification of a volumi-
nous number of submitters is required, 
notification may be made by posting or 
publishing the notice in a place reason-
ably likely to accomplish notification 
of submitters. 

(e) Where notice is required. Notice 
shall be given to a submitter wherever: 

(1) The information has been des-
ignated in good faith by the submitter 
as information considered protected 
from disclosure under Exemption 4; or 

(2) TVA has reason to believe that 
the information may be protected from 
disclosure under Exemption 4. 

(f) Opportunity to object to disclosure. 
TVA will allow a submitter a reason-
able time to respond to the notice de-
scribed in paragraph (d) of this section. 
If a submitter has any objection to dis-
closure, it is required to submit a de-
tailed written statement. The state-
ment must specify all grounds for with-
holding any portion of the information 
under any exemption of the FOIA and, 
in the case of Exemption 4, it must 
show why the information is a trade se-
cret or commercial or financial infor-
mation that is privileged or confiden-
tial. In the event that a submitter fails 
to respond to the notice within the 
time specified in it, the submitter will 
be considered to have no objection to 
disclosure of the information. Informa-
tion provided by the submitter that is 
not received by TVA until after its dis-
closure decision has been made shall 
not be considered by TVA. Information 
provided by a submitter under this 

paragraph may itself be subject to dis-
closure under the FOIA. 

(g) Notice of intent to disclose. TVA 
shall consider a submitter’s objections 
and specific grounds for nondisclosure 
in deciding whether to disclose busi-
ness information. Whenever TVA de-
cides to disclose business information 
over the objection of a submitter, TVA 
shall give the submitter written notice, 
which shall include: 

(1) A statement of the reason(s) why 
each of the submitter’s disclosure ob-
jections was not sustained; 

(2) A description of the business in-
formation to be disclosed, and 

(3) A specified disclosure date, which 
shall be a reasonable time subsequent 
to the notice. 

(h) Exceptions to notice requirements. 
The notice requirements of paragraphs 
(d) and (g) of this section shall not 
apply if: 

(1) TVA determines that the informa-
tion should not be disclosed; 

(2) The information lawfully has been 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by statute (other than the 
FOIA) or by applicable regulation; or 

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous—ex-
cept that, in such a case, the compo-
nent shall, within a reasonable time 
prior to a specified disclosure date, 
give the submitter written notice of 
any final decision to disclose the infor-
mation. 

(i) Notice of FOIA lawsuit. Whenever a 
requester files a lawsuit seeking to 
compel the disclosure of business infor-
mation, TVA shall promptly notify the 
submitter. 

(j) Corresponding notice to requesters. 
Whenever TVA provides a submitter 
with notice and an opportunity to ob-
ject to disclosure under paragraph (d) 
of this section, TVA shall also notify 
the requester(s). Whenever TVA noti-
fies a submitter of its intent to disclose 
requested information under paragraph 
(g) of this section, TVA shall also no-
tify the requester(s). Whenever a sub-
mitter files a lawsuit seeking to pre-
vent the disclosure of business infor-
mation, TVA shall notify the re-
quester(s).
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§ 1301.9 Appeals. 

(a) Appeals of adverse determinations. 
If you are dissatisfied with TVA’s re-
sponse to your request, you may appeal 
an adverse determination denying your 
request, in any respect, to TVA’s FOIA 
Appeal Official, the Vice President, Ex-
ternal Communications, Tennessee 
Valley Authority, 400 Summit Hill 
Drive (ET 6A), Knoxville, TN 37902–1499. 
You must make your appeal in writing 
and it must be received by the Vice 
President, External Communications 
within 30 days of the date of the letter 
denying your request. Your appeal let-
ter may include as much or as little re-
lated information as you wish, as long 
as it clearly identifies the TVA deter-
mination (including the assigned re-
quest number, if known) that you are 
appealing. An adverse determination 
by the TVA Appeal Official will be the 
final action of TVA. 

(b) Responses to appeals. The decision 
on your appeal will be made in writing 
within 20 days (excluding Saturdays, 
Sundays, and legal holidays) after an 
appeal is received. A decision affirming 
an adverse determination in whole or 
in part shall contain a statement of the 
reason(s) for the affirmance, including 
any FOIA exemption(s) applied, and 
will inform you of the FOIA provisions 
for court review of the decision. If the 
adverse determination is reversed or 
modified on appeal, in whole or in part, 
you will be notified in a written deci-
sion and your request will be reproc-
essed in accordance with that appeal 
decision. 

(c) When appeal is required. If you 
wish to seek review by a court of any 
adverse determination, you must first 
appeal it under this section. 

[64 FR 4044, Jan. 27, 1999, as amended at 65 
FR 16513, Mar. 29, 2000; 67 FR 14853, Mar. 28, 
2002]

§ 1301.10 Fees. 
(a) In general, TVA shall charge for 

processing requests under the FOIA in 
accordance with paragraph (c) of this 
section, except where fees are limited 
under paragraph (d) of this section or 
where a waiver or reduction of fees is 
granted under paragraph (k) of this 
section. If the applicable fees are $100 
or more, TVA ordinarily will collect all 

applicable fees before sending copies of 
requested records to a requester. If the 
applicable fees are less than $100, TVA 
ordinarily will bill the requester for 
the fees in the letter responding to the 
request and enclosing the requested 
records. Requesters must pay fees by 
check or money order made payable to 
the Tennessee Valley Authority. 

(b) Definitions. For purposes of this 
section: 

(1) Commercial use request means a re-
quest from or on behalf of a person who 
seeks information for a use or purpose 
that furthers his or her commercial, 
trade, or profit interests, which can in-
clude furthering those interests 
through litigation. TVA shall deter-
mine, whenever reasonably possible, 
the use to which a requester will put 
the requested records. When it appears 
that the requester will put the records 
to a commercial use, either because of 
the nature of the request itself or be-
cause TVA has reasonable cause to 
doubt a requester’s stated use, TVA 
shall provide the requester a reason-
able opportunity to submit further 
clarification. 

(2) Direct costs means those expenses 
that TVA actually incurs in searching 
for and duplicating (and, in the case of 
commercial use requests, reviewing) 
records to respond to a FOIA request. 
Direct costs include, for example, the 
salary of the employee performing the 
work (the basic rate of pay for the em-
ployee, plus 16 percent of that rate to 
cover benefits, unless the fee is a 
standard TVA fee as set forth in para-
graph (c) of this section) and the cost 
of operating duplication machinery. 
Not included in direct costs are over-
head expenses such as the costs of 
space and heating or lighting of the fa-
cility in which the records are kept. 

(3) Duplication means the making of a 
copy of a record, or of the information 
contained in it, necessary to respond to 
a FOIA request. Copies can take the 
form of paper, microform, audiovisual 
materials, or electronic records (for ex-
ample, magnetic tape or disk), among 
others. TVA shall honor a requester’s 
specified preference of form or format 
of disclosure if the record is readily re-
producible with reasonable efforts in 
the requested form or format. 
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(4) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, or an institution of pro-
fessional education, or an institution 
of vocational education, that operates 
a program of scholarly research. To be 
in this category, a requester must show 
that the request is authorized by and is 
made under the auspices of a qualifying 
institution and that the records are not 
sought for commercial or private use, 
but are sought to further scholarly re-
search. 

(5) Noncommercial scientific institution 
means an institution that is not oper-
ated on a ‘‘commercial’’ basis, as that 
term is defined in paragraph (b)(1) of 
this section, and that is operated solely 
for the purpose of conducting scientific 
research the results of which are not 
intended to promote any particular 
product or industry. To be in this cat-
egory, a requester must show that the 
request is authorized by and is made 
under the auspices of a qualifying in-
stitution and that the records are not 
sought for a commercial or private use 
but are sought to further scientific re-
search. 

(6) Representative of the news media, or 
news media requester, means any person 
actively gathering news for an entity 
that is organized and operated to pub-
lish or broadcast news to the public. 
The term ‘‘news’’ means information 
that is about current events or that 
would be of current interest to the pub-
lic. Examples of news media entities 
include television or radio stations 
broadcasting to the public at large and 
publishers of periodicals (but only in 
those instances where they can qualify 
as disseminators of ‘‘news’’) who make 
their products available for purchase or 
subscription by the general public. For 
‘‘freelance’’ journalists to be regarded 
as working for a news organization, 
they must demonstrate a solid basis for 
expecting publication through that or-
ganization. A publication contract 
would be the clearest proof, but TVA 
shall also look to the past publication 
record of a requester in making this de-
termination. To be in this category, a 
requester must not be seeking the re-
quested records for a commercial or 

private use. However, a request for 
records supporting the news-dissemina-
tion function of the requester shall not 
be considered to be for a commercial 
use. 

(7) Review means the examination of 
a record located in response to a re-
quest in order to determine whether 
any portion of it is exempt from disclo-
sure. It also includes processing any 
record for disclosure—for example, 
doing all that is necessary to redact it 
and prepare it for disclosure. Review 
costs are recoverable even if a record 
ultimately is not disclosed. Review 
time includes time spent considering 
any formal objection to disclosure 
made by a business submitter under 
§ 1301.8, but does not include time spent 
resolving general legal or policy issues 
regarding the application of exemp-
tions. 

(8) Search means the process of look-
ing for and retrieving records or infor-
mation responsive to a request. It in-
cludes page-by-page or line-by-line 
identification of information within 
records and also includes reasonable ef-
forts to locate and retrieve information 
from records maintained in electronic 
form or format. TVA shall ensure that 
searches are done in the most efficient 
and least expensive manner reasonably 
possible. For example, TVA shall not 
search line-by-line where duplicating 
an entire document would be quicker 
and less expensive. 

(c) Fees. In responding to a FOIA re-
quest, TVA shall charge the following 
fees unless a waiver or reduction of fees 
has been granted under paragraph (k) 
of this section: 

(1) Search time charges for other than 
computer searches. For time spent by 
clerical employees in searching files, 
the charge is $14.90 per hour. For time 
spent by supervisory and professional 
employees, the charge is $34.30 per 
hour. 

(2) Duplication charges. For photo-
static reproduction of requested mate-
rial which consists of sheets no larger 
than 81⁄2 by 14 inches, the charge is 10 
cents per page. For copies produced by 
computer, such as tapes or printouts, 
TVA will charge the direct costs, in-
cluding operator time, of producing the 
copy. For other forms of duplication, 
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TVA will charge the direct cost of that 
duplication. 

(3) Review charges. Review fees will be 
charged to requesters who make a com-
mercial use request. Review fees will 
be charged only for the initial record 
review—in other words, the review 
done when TVA determines whether an 
exemption applies to a particular 
record or record portion at the initial 
request level. No charge will be made 
for review at the administrative appeal 
level for an exemption already applied. 
However, record or record portions 
withheld under an exemption that is 
subsequently determined not to apply 
may be reviewed again to determine 
whether any other exemption not pre-
viously considered applies; the costs of 
that review are chargeable where it is 
made necessary by a change of cir-
cumstances. Review fees will be 
charged at the same rates as those 
charged for a search under paragraph 
(c)(1) of this section. 

(d) Limitations on charging fees. (1) No 
search fee will be charged for requests 
by educational institutions, non-
commercial scientific institutions, or 
representatives of the news media. 

(2) No search fee or review fee will be 
charged for a quarter-hour period un-
less more than half of that period is re-
quired for search or review. 

(3) Except for requesters seeking 
records for a commercial use, TVA will 
provide the following without charge: 

(i) The first 100 pages of duplication 
(or the cost equivalent); and 

(ii) The first two hours of search (or 
the cost equivalent). 

(4) No fee is charged to any requester 
if the cost of collecting the fee would 
be equal to or greater than the fee 
itself. 

(5) The provisions of paragraphs (d)(3) 
and (4) of this section work together. 
This means that for requesters other 
than those seeking records for a com-
mercial use, no fee will be charged un-
less the cost of search in excess of two 
hours plus the cost of duplication in 
excess of 100 pages is equal to or great-
er than the fee itself. 

(e) Notice of anticipated fees in excess 
of $25.00. When TVA determines or esti-
mates that the fees to be charged under 
this section will amount to more than 
$25.00, TVA shall notify the requester 

of the actual or estimated amount of 
the fees, unless the requester has indi-
cated a willingness to pay fees as high 
as those anticipated. If only a portion 
of the fee can be estimated readily, 
TVA shall advise the requester that 
the estimated fee may be only a por-
tion of the total fee. In cases in which 
a requester has been notified that ac-
tual or estimated fees amount to more 
than $25.00, the request shall not be 
considered received and further work 
shall not be done on it until the re-
quester agrees to pay the anticipated 
total fee. Any such agreement should 
be documented in writing. A notice 
under this paragraph will offer the re-
quester an opportunity to discuss the 
matter with TVA personnel in order to 
reformulate the request to meet the re-
quester’s needs at a lower cost. 

(f) Charges for other services. Apart 
from the other provisions of this sec-
tion, when TVA chooses as a matter of 
administrative discretion to provide a 
special service—such as certifying that 
records are true copies or sending them 
by other than ordinary mail—the di-
rect costs of providing the service ordi-
narily will be charged. 

(g) Charging interest. TVA may charge 
interest on any unpaid bill starting on 
the 31st day following the date of bill-
ing the requester. Interest charges will 
be assessed at the rate provided in 31 
U.S.C. 3717 and will accrue from the 
date of the billing until payment is re-
ceived by TVA. 

(h) Aggregating requests. When TVA 
reasonably believes that a requester or 
a group of requesters acting together is 
attempting to divide a request into a 
series of requests for the purpose of 
avoiding fees, TVA may aggregate 
those requests and charge accordingly. 
TVA may presume that multiple re-
quests of this type made within a 30-
day period have been made in order to 
avoid fees. Where requests are sepa-
rated by a longer period, TVA will ag-
gregate them only where there exists a 
solid basis for determining that aggre-
gation is warranted under all of the 
circumstances involved. Multiple re-
quests involving unrelated matters will 
not be aggregated. 

(i) Advance payments. (1) For requests 
other than those described in para-
graphs (i)(2) and (3) of this section, 
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TVA shall not require the requester to 
make an advance payment-in other 
words, a payment made before work is 
begun or continued on a request. Pay-
ment owed for work already completed 
(i.e., a prepayment before copies are 
sent to a requester) is not an advance 
payment. 

(2) Where TVA determines or esti-
mates that a total fee to be charged 
under this section will be more than 
$250.00, it may require the requester to 
make an advance payment of an 
amount up to the amount of the entire 
anticipated fee before beginning to 
process the request, except where it re-
ceives a satisfactory assurance of full 
payment from a requester that has a 
history of prompt payment. 

(3) Where a requester has previously 
failed to pay a properly charged FOIA 
fee to TVA or another agency within 30 
days of the date of billing, TVA may 
require the requester to pay the full 
amount due, plus any applicable inter-
est, and to make an advance payment 
of the full amount of any anticipated 
fee, before TVA begins to process a new 
request or continues to process a pend-
ing request from that requester. 

(4) In cases in which TVA requires 
advance payment or payment due 
under paragraph (i) (2) or (3) of this sec-
tion, the request shall not be consid-
ered received and further work will not 
be done on it until the required pay-
ment is received. 

(j) Other fees for TVA published mate-
rials. The fee schedule of this section 
does not apply to fees charged by TVA 
for documents, including maps or re-
ports and the like, which TVA sells to 
the public at established prices. Where 
records responsive to requests are 
maintained for distribution and sale by 
TVA at established prices. TVA will in-
form requesters of the steps for obtain-
ing records from those sources so that 
they may do so most economically. 

(k) Waiver or reduction of fees. (1) 
Records responsive to a request will be 
furnished without charge or at a 
charge reduced below that established 
under paragraph (c) of this section 
where TVA determines, based on all 
available information, that the re-
quester has documented that: 

(i) Disclosure of the requested infor-
mation is in the public interest because 

it is likely to contribute significantly 
to public understanding of the oper-
ations or activities of the government, 
and 

(ii) Disclosure of the information is 
not primarily in the commercial inter-
est of the requester. 

(2) To determine whether the first fee 
waiver requirement is met, TVA will 
consider the following factors: 

(i) The subject of the request: Wheth-
er the subject of the requested records 
concerns ‘‘the operations or activities 
of the government.’’ The subject of the 
requested records must concern identi-
fiable operations or activities of the 
federal government, with a connection 
that is direct and clear, not remote or 
attenuated. 

(ii) The informative value of the in-
formation to be disclosed: Whether the 
disclosure is ‘‘likely to contribute’’ to 
an understanding of government oper-
ations or activities. The disclosable 
portions of the requested records must 
be meaningfully informative about 
government operations or activities in 
order to be ‘‘likely to contribute’’ to an 
increased public understanding of those 
operations or activities. The disclosure 
of information that already is in the 
public domain, in either a duplicative 
or a substantially identical form, 
would not be as likely to contribute to 
such understanding where nothing new 
would be added to the public’s under-
standing. 

(iii) The contribution to an under-
standing of the subject by the public 
likely to result from disclosure: 
Whether disclosure of the requested in-
formation will contribute to ‘‘public 
understanding.’’ The disclosure must 
contribute to the understanding of a 
reasonably broad audience of persons 
interested in the subject, as opposed to 
the individual understanding of the re-
quester. A requester’s expertise in the 
subject area and ability and intention 
to effectively convey information to 
the public shall be considered. It shall 
be presumed that a representative of 
the news media will satisfy this consid-
eration. 

(iv) The significance of the contribu-
tion to public understanding: Whether 
the disclosure is likely to contribute 
‘‘significantly’’ to public under-
standing of government operations or 
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activities. The public’s understanding 
of the subject in question, as compared 
to the level of public understanding ex-
isting prior to the disclosure, must be 
enhanced by the disclosure to a signifi-
cant extent. TVA shall not make value 
judgments about whether information 
that would contribute significantly to 
public understanding of the operations 
or activities of the government is ‘‘im-
portant’’ enough to be made public. 

(3) To determine whether the second 
fee waiver requirement is met, TVA 
will consider the following factors: 

(i) The existence and magnitude of a 
commercial interest: Whether the re-
quester has a commercial interest that 
would be furthered by the requested 
disclosure. TVA shall consider any 
commercial interest of the requester 
(with reference to the definition of 
‘‘commercial use’’ in paragraph (b) (1) 
of this section), or of any person on 
whose behalf the requester may be act-
ing, that would be furthered by the re-
quested disclosure. Requesters shall be 
given an opportunity in the adminis-
trative process to provide explanatory 
information regarding this consider-
ation. 

(ii) The primary interest in disclo-
sure. Whether any identified commer-
cial interest of the requester is suffi-
ciently large, in comparison with the 
public interest in disclosure, that dis-
closure is ‘‘primarily in the commer-
cial interest of the requester.’’ A fee 
waiver or reduction is justified where 
the public interest standard is satisfied 
and that public interest is greater in 
magnitude than that of any identified 
commercial interest in disclosure. TVA 
ordinarily shall presume that where a 
news media requester has satisfied the 
public interest standard, the public in-
terest will be the interest primarily 
served by disclosure to that requester. 
Disclosure to data brokers or others 
who merely compile and market gov-
ernment information for direct eco-
nomic return shall not be presumed to 
primarily serve the public interest. 

(4) Where only some of the requested 
records satisfy the requirements for a 
waiver of fees, a waiver shall be grant-
ed for those records. 

(5) Requests for the waiver or reduc-
tion of fees should address the factors 
listed in paragraphs (k) (2) and (3) of 

this section, insofar as they apply to 
each request. TVA will exercise their 
discretion to consider the cost-effec-
tiveness of their investment of admin-
istrative resources in this decision-
making process, however, in deciding 
to grant waivers or reductions of fees.

Subpart B—Privacy Act

AUTHORITY: 16 U.S.C. 831–831dd, 5 U.S.C. 
552a.

SOURCE: 40 FR 45313, Oct. 1, 1975, unless 
otherwise noted. Redesignated at 44 FR 30682, 
May 29, 1979.

§ 1301.11 Purpose and scope. 

(a) The regulations in §§ 1301.11 to 
1301.24 implement section 3 of the Pri-
vacy Act of 1974, 5 U.S.C. 552a, with re-
spect to systems of records maintained 
by TVA. They provide procedures by 
which an individual may exercise the 
rights granted by the Act to determine 
whether a TVA system contains a 
record pertaining to him; to gain ac-
cess to such records; to have a copy 
made of all or any portion thereof; and 
to request administrative correction or 
amendment of such records. They pre-
scribe fees to be charged for copying 
records; establish identification re-
quirements; list penalties provided by 
statute for certain violations of the 
Act; and establish exemptions from 
certain requirements of the Act for cer-
tain TVA systems or components 
thereof. 

(b) Nothing in §§ 1301.11 to 1301.24 en-
titles an individual to any access to 
any information or record compiled in 
reasonable anticipation of a civil ac-
tion or proceeding. 

(c) Certain records of which TVA 
may have physical possession are the 
official records of another government 
agency which exercises dominion and 
control over the records, their content, 
and access thereto. In such cases, 
TVA’s maintenance of the records is 
subject to the direction of the other 
government agency. Except for a re-
quest for a determination of the exist-
ence of the record, when TVA receives 
requests related to these records, TVA 
will immediately refer the request to 
the controlling agency for all decisions 
regarding the request, and will notify 

VerDate Mar<13>2002 10:56 Apr 10, 2002 Jkt 197055 PO 00000 Frm 00143 Fmt 8010 Sfmt 8010 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



144

18 CFR Ch. XIII (4–1–02 Edition)§ 1301.12 

the individual making the request of 
the referral.

§ 1301.12 Definitions. 
For purposes of §§ 1301.11 to 1301.24: 
(a) The Act means section 3 of the 

Privacy Act of 1974, 5 U.S.C. 552a; 
(b) The terms individual, maintain, 

record, system of records, statistical 
record, and routine use have the mean-
ing provided for by the Act; 

(c) The term TVA system means a sys-
tem of records maintained by TVA; 

(d) The term TVA system notice means 
a notice of a TVA system published in 
the FEDERAL REGISTER pursuant to the 
Act. TVA has published TVA system 
notices about the following TVA sys-
tems:

Apprentice Training Record System—TVA. 
Personnel Files—TVA. 
Upgrade Craft Training Program—TVA. 
Demonstration Farm Records—TVA. 
Discrimination Complaint Files—TVA. 
Employee Accident Information System—

TVA. 
Employee Accounts Receivable—TVA. 
Employee Alleged Misconduct Investigatory 

Files—TVA. 
Medical Record System—TVA. 
Employee Statement of Employment and Fi-

nancial Interests—TVA. 
Payroll Records—TVA. 
Travel History Records—TVA. 
Employment Applicant Files—TVA. 
Grievance Records—TVA. 
LAND BETWEEN THE LAKES Hunter 

Records—TVA. 
LAND BETWEEN THE LAKES Register of 

Law Violations—TVA. 
Employee Supplementary Vacancy An-

nouncement Records—TVA. 
Consultant and Personal Service Contractor 

Records—TVA. 
Nuclear Quality Assurance Personnel 

Records—TVA. 
Questionnaire—Farms in Vicinity of Pro-

posed or Licensed Nuclear Power Plant—
TVA. 

Radiation Dosimetry Personnel Monitoring 
Records—TVA. 

Retirement System Records—TVA. 
Test Demonstration Farm Records—TVA. 
Woodland Resource Analysis Program Input 

Data—TVA. 
Electricity Use, Rate, and Service Study 

Records—TVA. 
LAND BETWEEN LAKES Mailing Lists—

TVA. 
OIG Investigative Records—TVA. 
Call Detail Records—TVA. 
Office of Nuclear Power Call Detail 

Records—TVA. 
Project/Tract Files—TVA. 

Building Access Security Records—TVA. 
Section 26a Permit Applications—TVA.

(e) The term appellant means an indi-
vidual who has filed an appeal pursuant 
to § 1301.19(a) from an initial deter-
mination refusing to amend a record on 
request of the individual; 

(f) The term reviewing official means 
TVA’s Vice President, Employee 
Worklife, or another TVA official des-
ignated by the Vice President in writ-
ing to decide an appeal pursuant to 
§ 1301.19; 

(g) The term day, when used in com-
puting a time period, excludes Satur-
days, Sundays, and legal public holi-
days. 

[40 FR 45313, Oct. 1, 1975. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 53 FR 
30252, Aug. 11, 1988; 56 FR 9288, Mar. 6, 1991; 57 
FR 33634, July 30, 1992; 57 FR 59803, Dec. 16, 
1992]

§ 1301.13 Procedures for requests per-
taining to individual records in a 
record system. 

(a) An individual may, in accordance 
with this section (1) request a TVA de-
termination whether a record retrieved 
by the individual’s name or other per-
sonal identifier is maintained in a TVA 
system, and (2) request access to such a 
record. A request for determination 
may be combined with a request for ac-
cess. 

(b) Requests under this section shall: 
(1) Be in writing and signed by the in-

dividual seeking the determination or 
access; 

(2) Include the individual’s mailing 
address; 

(3) Name the TVA system as listed in 
the TVA system notice; 

(4) Include any additional identifying 
information specified in the paragraph 
headed ‘‘Notification procedure’’ in the 
applicable TVA system notice; 

(5) Specify whether the request is for 
determination only or for both deter-
mination and access; and 

(6) Include such proof of identity as 
may be required by § 1301.14 and the ap-
plicable system notice. 

Requests may be presented in person or 
by mail. In-person requests shall be 
presented during normal TVA business 
hours, as set out in § 1301.14(g). 
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(c) Requests for determination only 
shall be presented to the official des-
ignated in the paragraph headed ‘‘No-
tification procedure’’ in the TVA sys-
tem notice for the TVA system con-
cerned. Requests for both determina-
tion and access shall be presented to 
the official designated in the paragraph 
headed ‘‘Access procedure’’ in the TVA 
system notice for the TVA system con-
cerned. Certain TVA system notices 
designate officials at field locations of 
TVA systems. With respect to such 
TVA systems, an individual who be-
lieves his record is located at the field 
location may present a request to the 
designated official at the field location. 
If the record is not available at that 
field location, the request will be for-
warded to the appropriate TVA office. 

(d) If a request is for determination 
only, the determination will normally 
be made within 10 days after receipt of 
the request. If the determination can-
not be made within 10 days after re-
ceipt of a request, the designated offi-
cial will acknowledge the request in 
writing and state when the determina-
tion will be made. Upon making a de-
termination, the designated official 
will notify the individual making the 
request whether the record exists. The 
notice will include any additional in-
formation necessary to enable the indi-
vidual to request access to the record. 

(e) A request which includes a re-
quest for access will be acknowledged 
within 10 days after receipt. If access 
can be granted as requested, the ac-
knowledgment will provide a time and 
place for disclosure of the requested 
record. Disclosure will normally be 
made within 30 days of the date of the 
acknowledgement, but the designated 
official may extend the 30-day period 
for reasons found by him to be good 
cause. In case of an extension, TVA 
will notify the individual, in writing, 
that disclosure will be delayed, the rea-
sons for delay, and the anticipated date 
on which the individual may expect the 
record to be disclosed. TVA will at-
tempt to accommodate reasonable re-
quests for disclosure at specified times 
and dates, as set forth in a request for 
access, so far as compatible with the 
conduct of TVA business.

§ 1301.14 Times, places, and require-
ments for identification of individ-
uals making requests. 

(a) TVA will require proof of iden-
tity, in accordance with this section, 
before it will disclose a record under 
§ 1301.15 of this part to an individual re-
questing access to the record, and be-
fore it will disclose the existence of a 
record to a requester under § 1301.13 of 
this part, if TVA determines that dis-
closure of the existence of such record 
would constitute an unwarranted inva-
sion of personal privacy. 

(b) Identification normally required 
would be an identification card such as 
a valid state driver’s license or TVA or 
other employee identification card. A 
comparison of the signature of the re-
quester with either the signature on 
the card or a signature in the record 
may be used to confirm identity. 

(c) Because of the sensitivity of the 
subject matter in a TVA system, a 
TVA system notice may prescribe spe-
cial identification requirements for the 
disclosure of the existence of or access 
to records in that TVA system. In such 
case, the special identification require-
ments prescribed in the TVA system 
notice shall apply in lieu of those pre-
scribed by paragraph (b) of this section. 

(d) If TVA deems it warranted by the 
nature of identification presented, the 
subject matter of the material to be 
disclosed, or other reasons found by 
TVA to be sufficient, TVA may require 
the individual requesting access to sign 
a statement asserting identity and 
stating that the individual understands 
that knowingly or willfully seeking or 
obtaining access to records about an-
other person under false pretenses is 
punishable by a fine of up to $5,000. 

(e) Where TVA is requested to pro-
vide access to records by mailing cop-
ies of records to the requester, the re-
quest shall contain or be accompanied 
by adequate identifying information to 
make it likely the requester is the per-
son he purports to be and a notarized 
statement asserting identity and stat-
ing that the individual understands 
that knowingly or willfully seeking or 
obtaining access to records about an-
other person under false pretenses is 
punishable by a fine of up to $5,000. 

(f) Where sensitivity of record infor-
mation may warrant (i.e., unauthorized 
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access could cause harm or embarrass-
ment to the individual) or disclosure 
by mail to third persons is requested, 
TVA may require in-person confirma-
tion of identity. If in-person confirma-
tion of identity is required, the indi-
vidual may arrange with the des-
ignated TVA official to provide such 
identification at any of these TVA lo-
cations convenient to the individual: 
Knoxville, Nashville, and Chattanooga, 
Tennessee; Muscle Shoals, Alabama; 
Washington, DC, or another location 
agreed upon by the individual and the 
designated TVA official. Upon request 
the TVA official will provide an ad-
dress and an appropriate time for such 
identification to be presented. 

(g) In general, TVA offices located in 
the eastern time zone are open 8 a.m. 
to 4:45 p.m., and those in the central 
time zone 7:30 a.m. to 4:15 p.m. Con-
struction project offices and Land Be-
tween The Lakes are generally open 7 
a.m. to 3:30 p.m. Offices are closed on 
Saturdays, Sundays, and the following 
holidays: New Year’s Day, Birthday of 
Martin Luther King, Jr., Washington’s 
Birthday, Memorial Day, Independence 
Day, Labor Day, Columbus Day, Vet-
erans Day, Thanksgiving Day, and 
Christmas Day. 

[40 FR 45313, Oct. 1, 1975. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 53 FR 
30253, Aug. 11, 1988]

§ 1301.15 Disclosure of requested infor-
mation to individuals. 

(a) All disclosure and examination of 
records shall normally be made in the 
presence of a TVA representative. If an 
individual wishes to be accompanied by 
a third person of the individual’s 
choosing when the record is disclosed, 
TVA may require the individual to fur-
nish TVA, in advance of disclosure of 
the record, a statement signed by the 
individual authorizing discussion and 
disclosure of the record in the presence 
of the accompanying person. If desired 
by the individual, TVA shall provide 
copies of any documents reviewed in 
the record which are requested at the 
time of review. Fees shall be charged 
for such copies in accordance with the 
fee schedule in § 1301.21, and shall be 
payable prior to delivery of the copies 
to the individual. 

(b) Where permitted by § 1301.14, cop-
ies of an individual’s record will be 
made available by mail. A charge for 
copies will be made in accordance with 
§ 1301.21 of this part. All fees due shall 
be paid prior to mailing of the mate-
rials. However, if TVA is unable to 
allow in-person review of the record, 
the first copy will be made available 
without charge.

§ 1301.16 Special procedures—medical 
records. 

If, in the judgment of TVA, the 
transmission of medical records, in-
cluding psychological records, directly 
to a requesting individual could have 
an adverse effect upon such individual, 
TVA may refuse to disclose such infor-
mation directly to the individual. TVA 
will, however, disclose this information 
to a licensed physician designated by 
the individual in writing.

§ 1301.17 Requests for correction or 
amendment of record. 

(a) An individual may request amend-
ment of records pertaining to him in a 
TVA system to the extent permitted by 
the Act in accordance with this sec-
tion. A request for amendment shall: 

(1) Be in writing and signed by the in-
dividual seeking the amendment; 

(2) Name the TVA system in which 
the record is maintained; 

(3) Describe the item or items of in-
formation to be amended; 

(4) Describe the nature of the amend-
ment requested; and 

(5) Give the reasons for the requested 
change. 

(b) Requests shall be made to the of-
ficial designated in the paragraph 
headed ‘‘Contesting record procedures’’ 
in the TVA system notice for the TVA 
system concerned. Before considering a 
request, TVA may require proof of 
identity of the requester similar to 
that required under § 1301.14 to gain ac-
cess to the record. 

(c) The individual requesting amend-
ment has the responsibility of pro-
viding TVA with evidence of why his 
record should be amended, and must 
provide adequate evidence to TVA to 
justify his request. 

(d) The provisions of §§ 1301.11 to 
1301.24 of this part do not permit the 
alteration of evidence presented or to 
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be presented in the course of judicial or 
administrative proceedings; neither do 
they permit collateral attack on a 
prior judicial or administrative action, 
or provide a collateral remedy for a 
matter otherwise judicially or adminis-
tratively cognizable. 

[40 FR 45313, Oct. 1, 1975. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 53 FR 
30253, Aug. 11, 1988]

§ 1301.18 TVA review of request for 
correction or amendment of record. 

(a) TVA will acknowledge a request 
for amendment within 10 days of re-
ceipt. The acknowledgement will be in 
writing, will request any additional in-
formation TVA requires to determine 
whether to make the requested correc-
tion or amendment, and will indicate 
the date by which TVA expects to 
make its initial determination. 

(b) TVA will, except in unusual cir-
cumstances, complete its consideration 
of requests to amend records within 30 
days. If more time is deemed necessary, 
TVA will notify the individual of the 
delay and of the expected date of com-
pletion of the review. 

(c) If TVA determines that a record 
should be corrected or amended, in 
whole or in part, in accordance with a 
request, it will advise the requesting 
individual in writing of its determina-
tion, and correct or amend the record 
accordingly. If an accounting of disclo-
sures has been made, TVA will, to the 
extent of the accounting, inform prior 
recipients of the record of the fact that 
the correction was made and the sub-
stance of the correction. 

(d) If TVA, after initial consideration 
of a request, determines that a record 
should not be corrected or amended, in 
whole or in part, in accordance with a 
request, it will notify the individual in 
writing of its refusal to amend the 
record and the reasons therefor. The 
notification will inform the individual 
that the refusal may be appealed ad-
ministratively and will advise the indi-
vidual of the procedures for such ap-
peals.

§ 1301.19 Appeals on initial adverse 
agency determination on correction 
or amendment. 

(a) An individual may appeal an ini-
tial determination refusing to amend 

that individual’s record in accordance 
with this section. An appeal must be 
taken within 20 days of receipt of no-
tice of TVA’s initial refusal to amend 
the record and is taken by delivering a 
written notice of appeal to the Vice 
President, Employee Worklife, Ten-
nessee Valley Authority, Knoxville, 
Tennessee 37902. Such notice shall be 
signed by the appellant and shall state: 

(1) That it is an appeal from a denial 
of a request to amend the individual’s 
records under these regulations and 
under the Privacy Act of 1974; 

(2) The reasons why the appellant be-
lieves the denial to have been erro-
neous; 

(3) The date on which the denial was 
issued; and 

(4) The date on which the denial was 
received by the appellant. 

(b) Appeals shall be determined by a 
reviewing official. Such determination 
may be based on information provided 
for the initial determination; any addi-
tional information which TVA or the 
appellant may desire to provide; and 
any other material the reviewing offi-
cial deems relevant to the determina-
tion. The reviewing official, in his sole 
discretion, may request TVA or the ap-
pellant to provide additional informa-
tion deemed relevant to the appeal. 
The appellant will be given an oppor-
tunity to respond to any information 
provided by TVA or independently pro-
cured by the reviewing official. If in 
the sole discretion of the reviewing of-
ficial a hearing is deemed necessary for 
resolution of the appeal, the reviewing 
official may conduct a hearing upon 
notice to TVA and the appellant, at 
which both TVA and the appellant 
shall be afforded an opportunity to be 
heard on the appeal. The rules gov-
erning any hearing will be set forth in 
the notice of hearing. 

(c) The reviewing official shall make 
final determination on the appeal with-
in 30 days after it is received unless 
such period is extended for good cause. 
If the reviewing official finds good 
cause for an extension, TVA will in-
form the appellant in writing of the 
reason for the delay and of the approxi-
mate date on which the reviewing offi-
cial expects to complete his determina-
tion of the appeal. 
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(d) If the reviewing official deter-
mines that a record should be amended 
in whole or in part in accordance with 
an appellant’s request, TVA will in-
form the appellant in writing of its de-
termination and correct or amend the 
record. If an accounting of disclosures 
has been made, TVA will, to the extent 
of the accounting, inform prior recipi-
ents of the record of the fact that the 
correction was made and of the sub-
stance of the correction. 

(e) If the reviewing official deter-
mines not to amend a record, in whole 
or in part, in accordance with a re-
quest, TVA will advise the individual: 

(1) Of its refusal to amend and the 
reasons therefor; 

(2) Of the appellant’s right to file a 
concise statement of reasons for dis-
agreement with the refusal as set out 
in paragraph (f) of this section; 

(3) Of the procedures for filing a 
statement of disagreement; 

(4) That any statement of disagree-
ment will be made available to anyone 
to whom the record is subsequently 
disclosed together with any statement 
by TVA summarizing its reasons for re-
fusing to amend the record; 

(5) That prior recipients of the dis-
puted record will be provided a copy of 
any statement of dispute to the extent 
that an accounting of disclosures was 
maintained; and 

(6) Of his or her right to seek judicial 
review of the agency’s refusal to amend 
a record. 

(f) If the reviewing official’s final de-
termination of an appeal is a refusal to 
correct or amend a record, in whole or 
in part, in accordance with the request, 
the appellant may file with TVA a con-
cise statement setting forth the rea-
sons for his or her disagreement with 
the refusal of TVA to amend the 
records. Such statements normally 
should not exceed 100 words. A state-
ment of disagreement should be sub-
mitted within 30 days of receipt of no-
tice of the reviewing official’s decision 
on the appeal, and should be sent to 
system manager. In any disclosure con-
taining information about which the 
individual has filed a statement of dis-
agreement which occurs after the filing 
of the statement, TVA will clearly note 
any portion of the record which is dis-
puted and provide copies of the state-

ment with the disclosure. Copies of the 
statement will also be furnished to per-
sons or other agencies to whom the 
record has been disclosed to the extent 
that an accounting of disclosures was 
made. TVA may attach to the state-
ment of disagreement a brief summary 
of TVA’s reasons for refusing to amend 
the record. Such summaries will be dis-
closed to the individual, but are not 
subject to amendment. 

[40 FR 45313, Oct. 1, 1975. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 53 FR 
30253, Aug. 11, 1988; 57 FR 33634, July 30, 1992]

§ 1301.20 Disclosure of record to per-
sons other than individual to whom 
it pertains. 

For purposes of §§ 1301.11 to 1301.24, 
the parent of any minor or the legal 
guardian of any individual who has 
been declared incompetent due to phys-
ical or mental incapacity or age by a 
court of competent jurisdiction may 
act on behalf of the individual. TVA 
may require proof of the relationship 
prior to allowing such action. The par-
ent or legal guardian may not act 
where the individual concerned objects 
to the action of the parent or legal 
guardian, unless a court otherwise or-
ders.

§ 1301.21 Fees. 
(a) Fees to be charged, if any, to any 

individual for making copies of his or 
her record exclude the cost of any 
search and review of the record. The 
following fees are applicable: 

(1) For reproduction of material con-
sisting of sheets no larger than 81⁄2 by 
14 inches, ten cents per page; and 

(2) For reproduction of other mate-
rials, the direct cost of photostats or 
other means necessarily used for dupli-
cation. 

(b) [Reserved]

§ 1301.22 Penalties. 
Section 552a(i), Title 5, United States 

Code provides that:

(1) Criminal Penalties. Any officer or em-
ployee of an agency, who by virtue of his em-
ployment or official position, has possession 
of, or access to, agency records which con-
tain individually identifiable information 
the disclosure of which is prohibited by this 
section or by rules or regulations established 
thereunder, and who knowing that disclosure 
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of the specific material is so prohibited, will-
fully discloses the material in any manner to 
any person or agency not entitled to receive 
it, shall be guilty of a misdemeanor and 
fined not more than $5,000. 

(2) Any officer or employee of any agency 
who willfully maintains a system of records 
without meeting the notice requirements of 
subsection (e)(4) of this section shall be 
guilty of a misdemeanor and fined not more 
than $5,000. 

(3) Any person who knowingly and will-
fully requests or obtains any record con-
cerning an individual from an agency under 
false pretenses shall be guilty of a mis-
demeanor and fined not more than $5,000.

§ 1301.23 General exemptions. 
(a) Individuals may not have access 

to records maintained by TVA but 
which were provided by another agency 
which has determined by regulation 
that such information is subject to 
general exemption under 5 U.S.C. 
552a(j). If such exempt records are 
within a request for access, TVA will 
advise the individual of their existence 
and of the name and address of the 
source agency. For any further infor-
mation concerning the record and the 
exemption, the individual must contact 
that source agency. 

(b) The TVA system ‘‘Land Between 
The Lakes Register of Law Viola-
tions—TVA’’ is exempted from sub-
sections (c)(3), (4); (d); (e)(1), (2), (3), 
(4)(G), (4)(H), (4)(I), (5); (f); (g); and (h) 
of 5 U.S.C. 552a and corresponding sec-
tions of these rules pursuant to section 
(j)(2) of 5 U.S.C. 552a (section 3 of the 
Privacy Act). Application of these pro-
visions of the Privacy Act to the crimi-
nal law enforcement records in this 
system might interfere with effective 
law enforcement at the Land Between 
The Lakes. 

[40 FR 45313, Oct. 1, 1975. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 53 FR 
30253, Aug. 11, 1988]

§ 1301.24 Specific exemptions. 
(a) The TVA system ‘‘Employee Al-

leged Misconduct Investigatory Files—
TVA’’ is exempted from subsections 
(c)(3); (d); (e)(1), (4)(G), (4)(H), (4)(I); and 
(f) of 5 U.S.C. 552a and corresponding 
sections of these rules pursuant to sec-
tion (k)(2) of 5 U.S.C. 552a (section 3 of 
the Privacy Act). This TVA system is 
exempted because applications of these 

provisions to this system might impair 
investigations of employee misconduct. 

(b)(1) The TVA systems ‘‘Apprentice 
Training Record System-TVA,’’ ‘‘Con-
sultant and Personal Service Con-
tractor Records-TVA,’’ ‘‘Upgrade Craft 
Training Program-TVA,’’ ‘‘Employ-
ment Applicant Files-TVA,’’ ‘‘Per-
sonnel Files-TVA,’’ and ‘‘Nuclear Qual-
ity Assurance Personnel Records-TVA’’ 
are exempted from subsections (d); 
(e)(4)(H); (f)(2), (3), and (4) of 5 U.S.C. 
552a and corresponding sections of 
these rules to the extent that disclo-
sure of material would reveal the iden-
tity of a source who furnished informa-
tion to the Government under an ex-
press promise that the identity of the 
source would be held in confidence, or 
prior to September 27, 1975, under an 
implied promise that the identity of 
the source would be held in confidence. 
These TVA systems are exempted pur-
suant to section (k)(5) of 5 U.S.C. 552a 
(section 3 of the Privacy Act). 

(2) Each of these TVA systems con-
tain reference letters and information 
concerning employees and other indi-
viduals who perform services for TVA. 
TVA has received this information in 
the past under both express and im-
plied promises of confidentiality and 
consistent with the Privacy Act these 
promises will be honored. Pledges of 
confidentiality will be necessary in the 
future to ensure that unqualified or un-
suitable individuals are not selected 
for TVA positions. Without the ability 
to make these promises, a potential 
source of information may be unwilling 
to provide needed information, or may 
not be sufficiently frank to be of value 
in personnel screening. 

(c)(1) The TVA systems ‘‘Apprentice 
Training Record System-TVA,’’ ‘‘Con-
sultant and Personal Service Con-
tractor Records-TVA,’’ ‘‘Upgrade Craft 
Training Program-TVA,’’ ‘‘Employ-
ment Applicant Files-TVA,’’ and ‘‘Per-
sonnel Files-TVA,’’ are exempted from 
subsections (d); (e)(4)(H); (f)(2), (3), and 
(4) of 5 U.S.C. 552a and corresponding 
sections of these rules to the extent 
that disclosure of testing or examina-
tion material used solely to determine 
individual qualifications for appoint-
ment or promotion in the Federal serv-
ice would compromise the objectivity 
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or fairness of the testing or examina-
tion process. These systems are ex-
empted pursuant to section (k)(6) of 5 
U.S.C. 552a (section 3 of the Privacy 
Act). 

(2) This material is exempted because 
its disclosure would reveal information 
about the testing process which would 
potentially give an individual an unfair 
competitive advantage in selection 
based on test performance. 

(d) The TVA system OIG Investiga-
tive Records is exempt from sub-
sections (c)(3), (d), (e)(1), (e)(4), (G), (H), 
and (I) and (f) of 5 U.S.C. 552a (section 
3 of the Privacy Act) and corresponding 
sections of these rules pursuant to 5 
U.S.C. 552a(k)(2). The TVA system OIG 
Investigative Records is exempt from 
subsections (c)(3), (d), (e)(1), (e)(2), 
(e)(3), (e)(4)(G), (H), and (I), (e)(5), (e)(8), 
and (g) pursuant to 5 U.S.C. 552a(j)(2). 
This system is exempt because applica-
tion of these provisions might alert in-
vestigation subjects to the existence or 
scope of investigations, lead to sup-
pression, alteration, fabrication, or de-
struction of evidence, disclose inves-
tigative techniques or procedures, re-
duce the cooperativeness or safety of 
witnesses, or otherwise impair inves-
tigations. 

(e) The TVA system TVA Police 
Records is exempt from subsections 
(c)(3), (d), (e)(1), (e)(4), (G), (H), and (I) 
and (f) of 5 U.S.C. 552a (section 3 of the 
Privacy Act) and corresponding sec-
tions of these rules pursuant to 5 
U.S.C. 552a(k)(2). The TVA system Po-
lice Records is exempt from sub-
sections (c)(3), (d), (e)(1), (e)(2), (e)(3), 
(e)(4)(G), (H), and (I), (e)(5), (e)(8), and 
(g) pursuant to 5 U.S.C. 552a(j)(2). This 
system is exempt because application 
of these provisions might alert inves-
tigation subjects to the existence or 
scope of investigations, lead to sup-
pression, alteration, fabrication, or de-
struction of evidence, disclose inves-
tigative techniques or procedures, re-
duce the cooperativeness or safety of 
witnesses, or otherwise impair inves-
tigations. 

[40 FR 45313, Oct. 1, 1975. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 53 FR 
30253, Aug. 11, 1988; 56 FR 9288, Mar. 6, 1991; 61 
FR 2111, Jan. 25, 1996; 62 FR 4644, Jan. 31, 
1997]

Subpart C—Government in the 
Sunshine Act

AUTHORITY: 16 U.S.C. 831–831dd, 5 U.S.C. 
552b.

SOURCE: 42 FR 14086, Mar. 15, 1977, unless 
otherwise noted. Redesignated at 44 FR 30682, 
May 29, 1979.

§ 1301.41 Purpose and scope. 

(a) The provisions of this subpart are 
intended to implement the require-
ments of section 3(a) of the Govern-
ment in the Sunshine Act, 5 U.S.C. 
552b, consistent with the purposes and 
provisions of the Tennessee Valley Au-
thority Act of 1933, 16 U.S.C. 831–831dd. 

(b) Nothing in this subpart expands 
or limits the present rights of any per-
son under the Freedom of Information 
Act (5 U.S.C. 552) and the provisions of 
Subpart A of this part, except that the 
exemptions set forth in § 1301.46 shall 
govern in the case of any request made 
pursuant to the Freedom of Informa-
tion Act and Subpart A to copy or in-
spect the transcripts, recordings, or 
minutes described in § 1301.47. 

(c) Nothing in this subpart authorizes 
TVA to withhold from any individual 
any record, including transcripts, re-
cordings, or minutes required by this 
subpart, which is otherwise accessible 
to such individual under the Privacy 
Act (5 U.S.C. 552a) and the provisions of 
Subpart B. 

(d) The requirements of Chapter 33 of 
Title 44 of the United States Code shall 
not apply to the transcripts, record-
ings, and minutes described in § 1301.47.

§ 1301.42 Definitions. 

For the purposes of this subpart: 
(a) The term Board means the Board 

of Directors of the Tennessee Valley 
Authority; 

(b) The term meeting means the delib-
erations of two or more members of the 
TVA Board where such deliberations 
determine or result in the joint con-
duct or disposition of official TVA 
business, but the term does not include 
deliberations required or permitted by 
§ 1301.44 or § 1301.45; 

(c) The term member means an indi-
vidual who is a member of the TVA 
Board; and 

VerDate Mar<13>2002 10:56 Apr 10, 2002 Jkt 197055 PO 00000 Frm 00150 Fmt 8010 Sfmt 8010 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



151

Tennessee Valley Authority § 1301.45

(d) The term TVA means the Ten-
nessee Valley Authority.

§ 1301.43 Open meetings. 
Members shall not jointly conduct or 

dispose of TVA business other than in 
accordance with this subpart. Except 
as provided in § 1301.46, every portion of 
every meeting of the agency shall be 
open to public observation, and TVA 
shall provide suitable facilities there-
for, but participation in the delibera-
tions at such meetings shall be limited 
to members and certain TVA per-
sonnel. The public may make reason-
able use of electronic or other devices 
or cameras to record deliberations or 
actions at meetings so long as such use 
is not disruptive of the meetings. 

[42 FR 21470, Apr. 27, 1977. Redesignated at 44 
FR 30682, May 29, 1979]

§ 1301.44 Notice of meetings. 
(a) TVA shall make a public an-

nouncement of the time, place, and 
subject matter of each meeting, wheth-
er it is to be open or closed to the pub-
lic, and the name and telephone num-
ber of a TVA official who can respond 
to requests for information about the 
meeting. 

(b) Such public announcement shall 
be made at least one week before the 
meeting unless two or more members 
determine by a recorded vote that TVA 
business requires that such meeting be 
called at an earlier date. If an earlier 
date is so established, TVA shall make 
such public announcement at the ear-
liest practicable time. 

(c) Following a public announcement 
required by paragraph (a) of this sec-
tion, the time or place of the meeting 
may be changed only if TVA publicly 
announces the change at the earliest 
practicable time. The subject matter of 
a meeting or the determination to open 
or close a meeting or portion of a meet-
ing to the public may be changed fol-
lowing the public announcement re-
quired by paragraph (a) of this section 
only if two or more members determine 
by a recorded vote that TVA business 
so requires and that no earlier an-
nouncement of the change was possible 
and if TVA publicly announces such 
change and the vote of each member 
upon such change at the earliest, prac-
ticable time. 

(d) Immediately following each pub-
lic announcement required by this sec-
tion, notice of the time, place, and sub-
ject matter of a meeting, whether the 
meeting is open or closed, any change 
in one of the preceding, and the name 
and phone number of the TVA official 
designated to respond to requests for 
information about the meeting shall be 
submitted for publication in the FED-
ERAL REGISTER.

§ 1301.45 Procedure for closing meet-
ings. 

(a) Action under § 1301.46 to close a 
meeting shall be taken only when two 
or more members vote to take such ac-
tion. A separate vote shall be taken 
with respect to each meeting a portion 
or portions of which are proposed to be 
closed to the public pursuant to 
§ 1301.46 or with respect to any informa-
tion which is proposed to be withheld 
under § 1301.46. A single vote may be 
taken with respect to a series of meet-
ings, a portion or portions of which are 
proposed to be closed to the public, or 
with respect to any information con-
cerning such series of meetings, so long 
as each meeting in such series involves 
the same particular matters and is 
scheduled to be held no more than 30 
days after the initial meeting in such 
series. The vote of each member par-
ticipating in such vote shall be re-
corded and no proxies shall be allowed. 

(b) Notwithstanding that the mem-
bers may have already voted not to 
close a meeting, whenever any person 
whose interests may be directly af-
fected by a portion of a meeting re-
quests that the agency close such por-
tion to the public for any of the rea-
sons referred to in paragraphs (e), (f), 
or (g) of § 1301.46, the Board, upon re-
quest of any one of its members made 
prior to the commencement of such 
portion, shall vote by recorded vote 
whether to close such portion of the 
meeting. 

(c) Within one day of any vote taken 
pursuant to this section, TVA shall 
make publicly available in accordance 
with § 1301.48 a written copy of such 
vote reflecting the vote of each mem-
ber on the question. If a portion of a 
meeting is to be closed to the public, 
TVA shall, within one day of the vote 
taken pursuant to this section, make 
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publicly available in accordance with 
§ 1301.48 a full written explanation of 
this action closing the portion together 
with a list of all persons expected to 
attend the meeting and their affili-
ation. 

(d) Prior to every meeting closed pur-
suant to § 1301.46, there shall be a cer-
tification by the General Counsel of 
TVA stating whether, in his or her 
opinion, the meeting may be closed to 
the public and each relevant exemptive 
provision. A copy of such certification 
shall be retained by TVA and shall be 
made publicly available in accordance 
with § 1301.48.

§ 1301.46 Criteria for closing meetings. 
Except in a case where the Board 

finds that the public interest requires 
otherwise, the second sentence of 
§ 1301.43 shall not apply to any portion 
of a meeting and such portion may be 
closed to the public, and the require-
ments of §§ 1301.44 and 1301.45(a), (b), 
and (c) shall not apply to any informa-
tion pertaining to such meeting other-
wise required by this subpart to be dis-
closed to the public, where the Board 
properly determines that such portion 
or portions of its meeting or the disclo-
sure of such information is likely to: 

(a) Disclose matters that are (1) spe-
cifically authorized under criteria es-
tablished by an Executive order to be 
kept secret in the interests of national 
defense or foreign policy and (2) in fact 
properly classified pursuant to such 
Executive order; 

(b) Relate solely to the internal per-
sonnel rules and practices of an agen-
cy; 

(c) Disclose matters specifically ex-
empted from disclosure by statute 
(other than 5 U.S.C. 552), provided that 
such statute (1) requires that the mat-
ters be withheld from the public in 
such a manner as to leave no discretion 
on the issue, or (2) establishes par-
ticular criteria for withholding or re-
fers to particular types of matters to 
be withheld; 

(d) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or 
confidential; 

(e) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(f) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarranted invasion 
of personal privacy; 

(g) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which if written would 
be contained in such records, but only 
to the extent that the production of 
such records or information would: 

(1) Interfere with enforcement pro-
ceedings, 

(2) Deprive a person of a right to a 
fair trial or an impartial adjudication, 

(3) Constitute an unwarranted inva-
sion of personal privacy, 

(4) Disclose the identity of a con-
fidential source and, in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the con-
fidential source, 

(5) Disclose investigative techniques 
and procedures, or 

(6) Endanger the life or physical safe-
ty of law enforcement personnel; 

(h) Disclose information contained in 
or related to examination, operating, 
or condition reports prepared by, on be-
half of, or for the use of any agency re-
sponsible for the regulation or super-
vision of financial institutions; 

(i) Disclose information the pre-
mature disclosure of which would: 

(1) In the case of any agency which 
regulates currencies, securities, com-
modities, or financial institutions, be 
likely to (i) lead to significant finan-
cial speculation in currencies, securi-
ties, or commodities, or (ii) signifi-
cantly endanger the stability of any fi-
nancial institution; or 

(2) In the case of any agency, be like-
ly to significantly frustrate implemen-
tation of a proposed agency action, ex-
cept that this provision shall not apply 
in any instance where the agency has 
already disclosed to the public the con-
tent or nature of its proposed action, 
or where the agency is required by law 
to make such disclosure on its own ini-
tiative prior to taking final action on 
such proposal; or 

(j) Specifically concern an agency’s 
issuance of a subpena, or its participa-
tion in a civil action or proceeding, an 
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action in a foreign court or inter-
national tribunal, or an arbitration, or 
the initiation, conduct, or disposition 
by an agency of a particular case of 
formal agency adjudication pursuant 
to the procedures in 5 U.S.C. 554 or oth-
erwise involving a determination on 
the record after opportunity for a hear-
ing.

§ 1301.47 Transcripts of closed meet-
ings. 

(a) For every meeting closed pursu-
ant to § 1301.46, the presiding officer of 
the meeting shall prepare a statement 
setting forth the time and place of the 
meeting, and the persons present, and 
such statement shall be retained by 
TVA. 

(b) TVA shall maintain a complete 
transcript or electronic recording ade-
quate to record fully the proceedings of 
each meeting, or portion of a meeting, 
closed to the public, except that in the 
case of a meeting, or portion of a meet-
ing, closed to the public pursuant to 
paragraph (h), (i)(1), or (j) of § 1301.46, 
TVA shall maintain either such a tran-
script or recording, or a set of minutes. 
Such minutes shall fully and clearly 
describe all matters discussed and shall 
provide a full and accurate summary of 
any actions taken, and the reasons 
therefor, including a description of 
each of the views expressed on any 
item and the record of any rollcall vote 
(reflecting the vote of each member on 
the question). All documents consid-
ered in connection with any action 
shall be identified in such minutes. 

(c) TVA shall maintain a complete 
verbatim copy of the transcript, a com-
plete copy of the minutes, or a com-
plete electronic recording of each 
meeting, or portion of a meeting, 
closed to the public, for a period of at 
least two years after such meeting, or 
until one year after the conclusion of 
any TVA proceeding with respect to 
which the meeting or portion was held, 
whichever occurs later.

§ 1301.48 Public availability of tran-
scripts and other documents. 

(a) Public announcements of meet-
ings pursuant to § 1301.44, written cop-
ies of votes to change the subject mat-
ter of meetings made pursuant to 
§ 1301.44(c), written copies of votes to 

close meetings and explanations of 
such closings made pursuant to 
§ 1301.45(c) and certifications of the 
General Counsel made pursuant to 
§ 1301.45(d) shall be available for public 
inspection during regular business 
hours in the TVA Corporate Library, 
room WT 2F, 400 West Summit Hill 
Drive, Knoxville, Tennessee 37902–1499. 

(b) TVA shall make promptly avail-
able to the public at the location de-
scribed in paragraph (a) of this section 
the transcript, electronic recording, or 
minutes (as required by § 1301.47(b)) of 
the discussion of any item on the agen-
da, or of any item of the testimony of 
any witness received at the meeting, 
except for such item or items of such 
discussion or testimony as TVA deter-
mines to contain information which 
may be withheld under § 1301.46. Each 
request for such material shall be made 
to the Manager, Media Relations, Ten-
nessee Valley Authority, Knoxville, 
Tennessee 37902–1499; state that it is a 
request for records pursuant to the 
Government in the Sunshine Act and 
this subpart; and reasonably describe 
the discussion or item of testimony, 
and the date of the meeting, with suffi-
cient specificity to permit TVA to 
identify the item requested. 

(c) In the event the person making a 
request under paragraph (b) of this sec-
tion has reason to believe that all tran-
scripts, electronic recordings, or min-
utes or portions thereof requested by 
that person and required to be made 
available under paragraph (b) of this 
section were not made available, the 
person shall make a written request to 
the Manager, Media Relations for such 
additional transcripts, electronic re-
cordings, or minutes or portions there-
of as that person believes should have 
been made available under paragraph 
(b) of this section and shall set forth in 
the request the reasons why such addi-
tional material is required to be made 
available with sufficient particularity 
for the Manager, Media Relations to 
determine the validity of such request. 
Promptly after a request pursuant to 
this paragraph is received, the Man-
ager, Media Relations or his/her des-
ignee shall make a determination as to 
whether to comply with the request, 
and shall immediately give written no-
tice of the determination to the person 
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making the request. If the determina-
tion is to deny the request, the notice 
to the person making the request shall 
include a statement of the reasons for 
the denial, a notice of the right of the 
person making the request to appeal 
the denial to TVA’s Senior Vice Presi-
dent, Communications and Employee 
Development, and the time limits 
thereof. 

(d) If the determination pursuant to 
paragraph (c) of this section is to deny 
the request, the person making the re-
quest may appeal such denial to TVA’s 
Senior Vice President, Communica-
tions and Employee Development. Such 
an appeal must be taken within 30 days 
after the person’s receipt of the deter-
mination by the Manager, Media Rela-
tions and is taken by delivering a writ-
ten notice of appeal to the Senior Vice 
President, Communications and Em-
ployee Development, Tennessee Valley 
Authority, Knoxville, Tennessee 37902–
1499. Such notice shall include a state-
ment that it is an appeal, from a denial 
of a request under § 1301.48(c) and the 
Government in the Sunshine Act and 
shall indicate the date on which the de-
nial was issued and the date on which 
the denial was received by the person 
making the request. Promptly after 
such an appeal is received, TVA’s Sen-
ior Vice President, Communications 
and Employee Development or the Sen-
ior Vice President’s designee shall 
make a final determination on the ap-
peal. In making such a determination, 
TVA will consider whether or not to 
waive the provisions of any exemption 
contained in § 1301.46. TVA shall imme-
diately give written notice of the final 
determination to the person making 
the request. If the final determination 
on the appeal is to deny the request, 
the notice to the person making the re-
quest shall include a statement of the 
reasons for the denial and a notice of 
the person’s right to judicial review of 
the denial. 

(e) Copies of materials available for 
public inspection under this section 
shall be furnished to any person at the 
actual cost of duplication or tran-
scription. 

[42 FR 14086, Mar. 15, 1977. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 56 FR 
55452, Oct. 28, 1991]

PART 1302—NONDISCRIMINATION 
IN FEDERALLY ASSISTED PRO-
GRAMS OF TVA—EFFECTUATION 
OF TITLE VI OF THE CIVIL RIGHTS 
ACT OF 1964

Sec.
1302.1 Purpose. 
1302.2 Application of this part. 
1302.3 Definitions. 
1302.4 Discrimination prohibited. 
1302.5 Assurances required. 
1302.6 Compliance information. 
1302.7 Compliance reviews and conduct of 

investigations. 
1302.8 Procedure for effecting compliance. 
1302.9 Hearings. 
1302.10 Decisions and notices. 
1302.11 Judicial review. 
1302.12 Effect on other regulations; super-

vision and coordination.
APPENDIX A TO PART 1302—FEDERAL FINAN-

CIAL ASSISTANCE TO WHICH THESE REGU-
LATIONS APPLY

AUTHORITY: TVA Act, 48 Stat. 58 (1933) as 
amended, 16 U.S.C. 831–831dd, and sec. 602 of 
the Civil Rights Act of 1964, 78 Stat. 252, 42 
U.S.C. 2000d–1.

SOURCE: 30 FR 311, Jan. 9, 1965, unless oth-
erwise noted. Redesignated at 44 FR 30682, 
May 29, 1979.

§ 1302.1 Purpose. 
The purpose of this part is to effec-

tuate the provisions of Title VI of the 
Civil Rights Act 1964 (hereafter re-
ferred to as the ‘‘Act’’) to the end that 
no person in the United States shall, 
on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or 
be otherwise subjected to discrimina-
tion under any program or activity re-
ceiving financial assistance from TVA.

§ 1302.2 Application of this part. 
This part applies to any program in 

which financial assistance is provided 
by TVA. The programs to which this 
part applies are listed in Appendix A of 
this part. Financial assistance, as used 
in this part, includes the grant or loan 
of money; the donation of real or per-
sonal property; the sale, lease, or li-
cense of real or personal property for a 
consideration which is nominal or re-
duced for the purpose of assisting the 
recipient; the waiver of charges which 
would normally be made, in order to 
assist the recipient; the entry into a 
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contract where a purpose is to give fi-
nancial assistance to the contracting 
party; and similar transactions. This 
part does not apply to: 

(a) Any financial assistance by way 
of insurance or guaranty contracts, 

(b) Money paid, property transferred, 
or other assistance extended under any 
such program before the effective date 
of this part, 

(c) Any assistance to any individual 
who is the ultimate beneficiary under 
any such program, or 

(d) Any employment practice, under 
any such program, of any employer, 
employment agency, or labor organiza-
tion, unless such practice exists in a 
program where a primary objective of 
the TVA financial assistance is to pro-
vide employment; or where such prac-
tice subjects persons to discrimination 
in the provision of services and benefits 
on the grounds of race, color, or na-
tional origin in a program or activity 
receiving Federal financial assistance 
from TVA. 
The fact that a program is not listed in 
Appendix A shall not mean, if Title VI 
of the Act is otherwise applicable, that 
such program is not covered. Other 
programs may be added to this list by 
notice published in the FEDERAL REG-
ISTER. 

[30 FR 311, Jan. 9, 1965. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 49 FR 
20481, May 15, 1984]

§ 1302.3 Definitions. 
(a) TVA as used in these regulations, 

refers to the Tennessee Valley Author-
ity, as created by the Tennessee Valley 
Authority Act of 1933, 48 Stat. 58, as 
amended, 16 U.S.C. 831–831dd. See also 
paragraph (e) of § 1302.6. 

(b) Recipient refers to any person, 
group, or other entity which either re-
ceives financial assistance from TVA, 
or which has been denied such assist-
ance. 

(c) Assistant Attorney General refers to 
the Assistant Attorney General, Civil 
Rights Division, Department of Jus-
tice. 

(d) Title VI refers to Title VI of the 
Civil Rights Act of 1964, 42 U.S.C. 2000d, 
et seq. 

[49 FR 20481, May 15, 1984; 49 FR 47383, Dec. 4, 
1984]

§ 1302.4 Discrimination prohibited. 
(a) General. No person in the United 

States shall, on the ground of race, 
color, or national origin, be excluded 
from participation in, be denied the 
benefits of, or be otherwise subjected 
to discrimination under any program 
or activity receiving Federal financial 
assistance from TVA. For the purposes 
of this part, the following definitions of 
race and ethnic group apply: 

(1) Black, not of Hispanic origin. A per-
son having origins in any of the black 
racial groups of Africa; 

(2) Hispanic. A person of Mexican, 
Puerto Rican, Cuban, Central or South 
American, or other Spanish culture or 
origin, regardless of race; 

(3) Asian or Pacific Islander. A person 
having origin in any of the original 
peoples of the Far East, Southeast 
Asia, the Indian Subcontinent, or the 
Pacific Islands. This area includes, for 
example, China, Japan, Korea, the 
Philippine Islands, and Samoa; 

(4) American Indian or Alaskan Native. 
A person having origins in any of the 
original peoples of North America, and 
who maintains cultural identification 
through tribal affiliation or commu-
nity recognition; 

(5) White, not of Hispanic origin. A per-
son having origins in any of the origi-
nal peoples of Europe, North Africa, or 
the Middle East. 
Additional subcategories based on na-
tional origin or primary language spo-
ken may be used where appropriate. 

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-
gram or activity receiving Federal fi-
nancial assistance from TVA may not, 
directly or through contractual or 
other arrangements, on ground of race, 
color, or national origin: 

(i) Deny an individual any service, fi-
nancial aid, or other benefit provided 
under the program; 

(ii) Provide any service, financial aid 
or other benefit to an individual which 
is different, or is provided in a different 
manner, from that provided to others 
under the program; 

(iii) Subject an individual to segrega-
tion or separate treatment in any man-
ner related to that individual’s receipt 
of any service, financial aid, or other 
benefit under the program; 
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(iv) Restrict an individual in any way 
in the enjoyment of any advantage or 
privilege enjoyed by others receiving 
any service, financial aid, or other ben-
efit under the program; 

(v) Treat an individual differently 
from others in determining whether 
any admission, enrollment, quota, eli-
gibility, membership, or other require-
ment or condition which individuals 
must meet in order to be provided any 
service, financial aid, or other benefit 
provided under the program has been 
satisfied. 

(vi) Deny an individual an oppor-
tunity to participate in the program 
through the provision of services or 
otherwise or afford that individual an 
opportunity to do so which is different 
from that afforded others under the 
program. 

(2) A recipient, in determining the 
types of services, financial aid, or other 
benefits, or facilities which will be pro-
vided under any such program, or the 
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits, or facilities 
will be provided under any such pro-
gram, or the class of individuals to be 
afforded an opportunity to participate 
in any such program, may not, directly 
or through contractual or other ar-
rangements, utilize criteria or methods 
of administration which have the effect 
of subjecting individuals to discrimina-
tion because of their race, color, or na-
tional origin, or have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the 
program as respect individuals of a par-
ticular race, color, or national origin. 

(3) In determining the site or loca-
tion of facilities, a recipient may not 
make selections with the purpose or ef-
fect of excluding individuals from, de-
nying them the benefits of, or sub-
jecting them to discrimination under 
any program to which this regulation 
applies, on the grounds of race, color, 
or national origin; or with the purpose 
or effect of defeating or substantially 
impairing the accomplishment of the 
objectives of the Act or this regulation. 

(4) As used in this section the serv-
ices, financial aid, or other benefits 
provided under a program receiving fi-
nancial assistance shall be deemed to 
include any service, financial aid, or 

other benefit provided in or through a 
facility provided with the aid of the fi-
nancial assistance. 

(5) The enumeration of specific forms 
of prohibited discrimination in this 
paragraph does not limit the generality 
of the prohibition in paragraph (a) of 
this section. 

(6) This regulation does not prohibit 
the consideration of race, color, or na-
tional origin if the purpose and effect 
are to remove or overcome the con-
sequences of practices or impediments 
which have restricted the availability 
of, or participation in, the program or 
activity receiving Federal financial as-
sistance, on the grounds of race, color, 
or national origin. Where previous dis-
criminatory practice or usage tends, on 
the grounds of race, color, or national 
origin, to exclude individuals from par-
ticipation in, to deny them the benefits 
of, or to subject them to discrimina-
tion under any program or activity to 
which this regulation applies, the re-
cipient has an obligation to take rea-
sonable action to remove or overcome 
the consequences of the prior discrimi-
natory practice or usage, and to ac-
complish the purposes of the Act. 

[30 FR 311, Jan. 9, 1965, as amended at 38 FR 
17944, July 5, 1973. Redesignated at 44 FR 
30682, May 29, 1979. Redesignated and amend-
ed at 49 FR 20481, May 15, 1984]

§ 1302.5 Assurances required. 

(a) TVA contributes financial assist-
ance only under agreements which con-
tain a provision which specifically re-
quires compliance with this part in 
programs or activities receiving Fed-
eral financial assistance from TVA. If 
the financial assistance involves the 
furnishing of real property, the agree-
ment shall obligate the recipient, or in 
the case of a subsequent transfer, the 
transferee, for the period during which 
the real property is used for a purpose 
for which the financial assistance is ex-
tended or for another purpose involving 
the provision of similar services or 
benefits. Where the financial assist-
ance involves the furnishing of per-
sonal property, the agreement shall ob-
ligate the recipient for the period dur-
ing which the recipient retains owner-
ship or possession of the property. In 
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all other cases the agreement shall ob-
ligate the recipient for the period dur-
ing which financial assistance is ex-
tended pursuant to the agreement. 
TVA shall specify the form of the fore-
going agreements, and the extent to 
which an agreement shall be applicable 
to subgrantees, contractors and sub-
contractors, transferees, successors in 
interest, and other participants in the 
program. 

(b) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, which is acquired 
through a program of Federal financial 
assistance, or in the case where Fed-
eral financial assistance is provided in 
the form of a transfer by TVA of real 
property or interest therein, the in-
strument effecting or recording the 
transfer of title shall contain a cov-
enant running with the land assuring 
nondiscrimination for the period dur-
ing which the real property is used for 
a purpose for which the Federal finan-
cial assistance is extended or for an-
other purpose involving the provision 
of similar services or benefits. Where 
no transfer of property is involved, but 
property is improved under a program 
of Federal financial assistance, the re-
cipient shall agree to include such a 
covenant in any subsequent transfer of 
such property. Where the property is 
obtained by transfer from TVA, the 
covenant against discrimination may 
also include a condition coupled with a 
right to be reserved by TVA to revert 
title to the property in the event of a 
breach of the covenant where, in the 
discretion of TVA, such a condition 
and right of reverter is appropriate to 
the program under which the real prop-
erty is obtained and to the nature of 
the grant and the grantee. In such 
event if a transferee of real property 
proposes to mortgage or otherwise en-
cumber the real property as security 
for financing construction of new, or 
improvement of existing, facilities on 
such property for the purposes for 
which the property was transferred, 
TVA may agree, upon request of the 
transferee and if necessary to accom-
plish such financing, and upon such 
conditions as it deems appropriate, to 
forbear the exercise of such right to re-
vert title for so long as the lien of such 

mortgage or other encumbrance re-
mains effective. 

[30 FR 311, Jan. 9, 1965, as amended at 38 FR 
17944, July 5, 1973. Redesignated at 44 FR 
30682, May 29, 1979. Redesignated and amend-
ed at 49 FR 20481, May 15, 1984]

§ 1302.6 Compliance information. 
(a) Cooperation and assistance. TVA 

shall to the fullest extent practicable 
seek the cooperation of recipients in 
obtaining compliance with this part 
and shall provide assistance and guid-
ance to recipients to help them comply 
voluntarily with this part. 

(b) Compliance reports. Each recipient 
shall keep such records and submit to 
TVA timely, complete and accurate 
compliance reports at such times, and 
in such form and containing such infor-
mation, as TVA may determined to be 
necessary to enable it to ascertain 
whether the recipient has complied or 
is complying with this part. In the case 
of any program under which a primary 
recipient extends Federal financial as-
sistance to any other recipient, such 
other recipient shall also submit such 
compliance reports to the primary re-
cipient as may be necessary to enable 
the primary recipient to carry out its 
obligations under this part. 

(c) Access to sources of information. 
Each recipient shall permit access by 
TVA during normal business hours to 
such of its books, records, accounts, 
and other sources of information, and 
its facilities as may be pertinent to as-
certain compliance with this part. 
Where any information required of a 
recipient is in the exclusive possession 
of any other agency, institution or per-
son and this agency, institution or per-
son shall fail or refuse to furnish this 
information, the recipient shall so cer-
tify in its report and shall set forth 
what efforts it has made to obtain the 
information. 

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
this part and its applicability to the 
program under which the recipient re-
ceives financial assistance, and make 
such information available to them in 
such manner as TVA finds necessary to 
apprise such persons of the protections 
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against discrimination assured them 
by the Act and this part. 

(Information collection requirements ap-
pearing in § 1302.6 were approved by the Of-
fice of Management and Budget under con-
trol number 3316–0077) 

[30 FR 311, Jan. 9, 1965. Redesignated at 44 
FR 30682, May 29, 1979. Redesignated at 49 FR 
20481, May 15, 1984, and amended at 51 FR 
9649, Mar. 20, 1986]

§ 1302.7 Compliance reviews and con-
duct of investigations. 

(a) Preaward compliance reviews. (1) 
Prior to approval of financial assist-
ance, TVA will make a determination 
as to whether the proposed recipient is 
in compliance with Title VI and the re-
quirements of this part with respect to 
a program or activity for which it is 
seeking Federal financial assistance 
from TVA. The basis for such a deter-
mination shall be submission of an as-
surance of compliance and a review of 
the data and information submitted by 
the proposed recipient, any relevant 
compliance review reports on file with 
TVA, and any other information avail-
able to TVA. Where a determination 
cannot be made from this data, TVA 
will require the submission of nec-
essary additional information and may 
take additional steps. Such additional 
steps may include, for example, com-
municating with local government offi-
cials, protected class organizations, 
and onsite reviews. 

(2) No proposed recipient shall be ap-
proved unless it is determined that the 
proposed recipient is in compliance 
with Title VI and this part or has 
agreed in writing to take necessary 
specified steps within a stated period of 
time to come into compliance with 
Title VI and this part. Such an agree-
ment must be approved by TVA and 
made a part of the conditions of the 
agreement under which the financial 
assistance is provided. 

(3)(i) Where TVA finds that a pro-
posed recipient may not be in compli-
ance with Title VI and this part, TVA 
shall notify the proposed recipient and 
the Assistant Attorney General for 
Civil Rights in writing of: 

(A) The preliminary findings setting 
forth the alleged noncompliance; 

(B) Suggested actions for correcting 
the alleged noncompliance; and 

(C) The fact that the proposed recipi-
ent has 10 days to correct the alleged 
noncompliance or to provide during 
this time a written submission re-
sponding to or rebutting the prelimi-
nary findings or suggested corrective 
actions set forth in the notice. 

(ii) If within this 10-day period the 
proposed recipient has not agreed to 
the suggested actions set forth or to 
other actions that would correct the 
alleged noncompliance under para-
graph (a)(3)(i)(B) of this section, or the 
preliminary findings set forth in para-
graph (a)(3)(i)(A) of this section have 
not been rebutted to TVA’s satisfac-
tion, or voluntary compliance has not 
been otherwise secured, TVA shall 
make a formal determination of com-
pliance or noncompliance, notify the 
proposed recipient, and the Assistant 
Attorney General for Civil Rights and 
institute proceedings (including provi-
sion of an opportunity for a hearing) 
under § 1302.8 of this part. 

(b) Postaward compliance reviews. (1) 
TVA may periodically conduct compli-
ance reviews of selected recipients in 
their programs or activities receiving 
TVA financial assistance, including the 
request of data and information, and 
may conduct onsite reviews where it 
has reason to believe that discrimina-
tion may be occurring in such pro-
grams or activities. 

(2) Selection for review shall be made 
on the basis of the following criteria 
among others: 

(i) The number and nature of dis-
crimination complaints filed against a 
recipient with TVA or other Federal 
agencies; 

(ii) The scope of the problem revealed 
by an investigation commenced on the 
basis of a complaint filed with TVA 
against a recipient; and 

(iii) The amount of assistance pro-
vided to the recipient. 

(3) Within 15 days after selection of a 
recipient for review, TVA shall inform 
the recipient that it has been selected 
for review. The review will ordinarily 
be initiated by a letter requesting data 
pertinent to the review and advising 
the recipient of: 

(i) The practices to be reviewed; 
(ii) The program or activities af-

fected by the review; 
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(iii) The opportunity to make, at any 
time prior to receipt of the final TVA 
findings with respect to the review pur-
suant to paragraph (b)(6) of this sec-
tion, a documentary submission re-
sponding to TVA which explains, vali-
dates, or otherwise addresses the prac-
tices under review; and 

(iv) The schedule under which the re-
view will be conducted and a deter-
mination of compliance or noncompli-
ance made. 

(4) Within 180 days of initiation of a 
review, TVA shall advise the recipient, 
in writing of: 

(i) Its preliminary findings; 
(ii) Where appropriate, recommenda-

tions for achieving voluntary compli-
ance; 

(iii) The opportunity to request TVA 
to engage in voluntary compliance ne-
gotiations prior to TVA’s final deter-
mination of compliance or noncompli-
ance. TVA shall notify the Assistant 
Attorney General at the time it noti-
fies the recipient of any matter where 
recommendations for achieving vol-
untary compliance are made. 

(5) TVA’s General Manager may ex-
tend the 180-day period set out in para-
graph (b)(4) of this section for good 
cause shown. 

(6) If, within 50 days of the recipient’s 
notification under paragraph (b)(4) of 
this section, TVA’s recommendations 
for compliance are not met or vol-
untary compliance is not secured, and 
the preliminary findings have not been 
rebutted to TVA’s satisfaction, TVA 
shall make a final determination of 
compliance or noncompliance. The de-
termination is to be made no later 
than 14 days after the conclusion of the 
50-day negotiation period. TVA’s Gen-
eral Manager may extend the 14-day 
period for good cause shown. 

(7) Where TVA makes a formal deter-
mination of noncompliance on a 
postaward review, the recipient and the 
Assistant Attorney General shall be 
immediately notified in writing of the 
determination and of the fact that the 
recipient has an additional 10 days in 
which to come into voluntary compli-
ance. If voluntary compliance has not 
been achieved within the 10 days, TVA 
shall institute proceedings under 
§ 1302.8 of this part. 

(8) All agreements to come into vol-
untary compliance shall be in writing 
and signed by TVA and an official who 
has authority to legally bind the re-
cipient. 

(c) Complaint investigation. (1) TVA 
shall investigate complaints of dis-
crimination in a program or activity 
receiving Federal financial assistance 
from TVA that allege a violation of 
Title VI or this part. 

(2) No complaint will be investigated 
if it is received by TVA more than 180 
days after the date of the alleged dis-
crimination unless the time for filing 
is extended by TVA for good cause 
shown. Where a complaint is accepted 
for investigation, TVA will initiate an 
investigation. The complainant shall 
be notified in writing as to whether the 
complaint has been accepted or re-
jected. 

(3) TVA shall conduct investigations 
of complaints as follows: 

(i) Within 10 days of receipt of a com-
plaint, the Director of Equal Oppor-
tunity Compliance shall: 

(A) Determine whether TVA has ju-
risdiction under paragraphs (c) (1) and 
(2) of this section; 

(B) If jurisdiction is not found, wher-
ever possible refer the complaint to the 
Federal agency with such jurisdiction 
and advise the complainant; 

(C) If jurisdiction is found, notify the 
recipient alleged to be in violation of 
the receipt and acceptance of the com-
plaint; and 

(D) Initiate the investigation. 
(ii) The investigation will ordinarily 

be initiated by a letter to the recipient 
requesting data pertinent to the com-
plaint and informing the recipient of: 

(A) The nature of the complaint, and 
with the written consent of the com-
plainant, the identity of the complain-
ant; 

(B) The program or activities af-
fected by the complaint; 

(C) The opportunity to make, at any 
time prior to receipt of TVA’s final 
findings under paragraph (c)(5) of this 
section, a documentary submission, re-
sponding to, rebutting, or denying the 
allegations made in the complaint; and 

(D) The schedule under which the 
complaint will be investigated and a 
determination of compliance or non-
compliance made. 
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(iii) Within 180 days of the initiation 
of a complaint investigation, TVA 
shall advise the recipient, in writing, 
of: 

(A) Preliminary findings; 
(B) Where appropriate, recommenda-

tions for achieving voluntary compli-
ance; and 

(C) The opportunity to request TVA 
to engage in voluntary compliance ne-
gotiations prior to TVA’s final deter-
mination of compliance or noncompli-
ance. TVA shall notify the Assistant 
Attorney General at the time the re-
cipient is notified of any matter where 
recommendations for achieving vol-
untary compliance are made. 

(4) If, within 50 days of the recipient’s 
notification under paragraph (c) of this 
section, TVA’s recommendations for 
compliance are not met, or voluntary 
compliance is not secured, and the pre-
liminary findings have not been rebut-
ted to TVA’s satisfaction, TVA shall 
make a formal determination of com-
pliance or noncompliance. The deter-
mination is to be made no later than 14 
days after conclusion of a 50-day nego-
tiation period. TVA’s General Manager 
may extend the 14-day period for good 
cause shown. 

(5) Where TVA makes a formal deter-
mination of noncompliance, the com-
plainant, the recipient, and the Assist-
ant Attorney General shall be imme-
diately notified in writing of the deter-
mination and of the fact that the re-
cipient has an additional 10 days in 
which to come into compliance. If vol-
untary compliance has not been 
achieved within the 10 days, TVA shall 
institute proceedings under § 1302.8 of 
this part. The complainant shall also 
be notified of any action taken includ-
ing the closing of the complaint or the 
achievement of voluntary compliance. 
All agreements to come into voluntary 
compliance shall be in writing and 
signed by TVA and an official who has 
authority to legally bind the recipient 
and shall be made available to the 
complainant on request. 

(6) If the complainant or party other 
than TVA has filed suit in Federal or 
State court alleging the same discrimi-
nation as alleged in a complaint pend-
ing before TVA, and if during TVA’s in-

vestigation the trial of that suit would 
be in progress, TVA will consult with 
the Assistant Attorney General and 
court records to determine the need to 
continue or suspend the investigation 
and will monitor the litigation through 
the court docket and contacts with the 
complainant. Upon receipt of notice 
that the court has made a finding of 
discrimination against a recipient that 
would constitute a violation of this 
part, TVA shall institute proceedings 
as specified in § 1302.8 of this part. All 
agreements to come into voluntary 
compliance shall be in writing and 
signed by TVA and an official who has 
authority to legally bind the recipient. 

(7) The time limits listed in para-
graphs (c) (3) through (5) of this section 
shall be appropriately adjusted where 
TVA requests another Federal agency 
to act on the complaint. TVA shall 
monitor the progress of the matter 
through liaison with the other agency. 
Where the request to act does not re-
sult in timely resolution of the matter, 
TVA shall institute appropriate pro-
ceedings as required by this part. 

(d) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any 
right or privilege secured by section 601 
of Title VI or this part, or because such 
individual has made a complaint, testi-
fied, assisted, or participated in any 
manner in an investigation, pro-
ceeding, or hearing under this part. 
The identity of complainants shall be 
kept confidential except to the extent 
necessary to carry out the purposes of 
this regulation, including the conduct 
of any investigation, hearing, or judi-
cial proceeding arising thereunder. 

(e) Enforcement authority. TVA’s Di-
rector of Equal Opportunity Compli-
ance, or a successor as designated by 
TVA’s Board of Directors, will be re-
sponsible for all decisions about initi-
ating compliance reviews and com-
plaint investigations. TVA’s General 
Manager, or a successor as designated 
by TVA’s Board of Directors, shall be 
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responsible for all decisions about ini-
tiating compliance actions under 
§ 1302.8(a) of this part.

(Information collection requirements ap-
pearing in § 1302.7 were approved by the Of-
fice of Management and Budget under con-
trol number 3316–0077) 

[49 FR 20481, May 15, 1984, as amended at 49 
FR 47383, Dec. 4, 1984; 51 FR 9649, Mar. 20, 
1986]

§ 1302.8 Procedure for effecting com-
pliance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means, 
compliance with this regulation may 
be effected by the suspension or termi-
nation of or refusal to grant or to con-
tinue financial assistance or by any 
other means authorized by law. Such 
other means may include, but are not 
limited to, 

(1) A reference to the Department of 
Justice with a recommendation that 
appropriate proceedings be brought to 
enforce any rights of the United States 
under any law of the United States (in-
cluding other titles of the Act), 

(2) Institution of appropriate pro-
ceedings by TVA to enforce the provi-
sions of the agreement of financial as-
sistance or of any deed or instrument 
relating thereto, and 

(3) Any applicable proceeding under 
State or local law. 
The Assistant Attorney General, Civil 
Rights Division, Department of Jus-
tice, will be notified of all findings of 
probable noncompliance at the same 
time the recipient or applicant is noti-
fied. 

(b) Noncompliance with § 1302.5. If any-
one requesting financial assistance de-
clines to furnish the assurance required 
under § 1302.5 of this part, or otherwise 
fails or refuses to comply with a re-
quirement imposed by or pursuant to 
that section, financial assistance may 
be refused in accordance with the pro-
cedures of paragraph (c) of this section 
and for such purposes, the term ‘‘re-
cipient’’ shall be deemed to include one 
which has been denied financial assist-
ance. TVA shall not be required to pro-

vide assistance in such a case during 
the pendency of the administrative 
proceedings under such paragraph ex-
cept that TVA shall continue assist-
ance during the pendency of such pro-
ceedings where such assistance is due 
and payable pursuant to an agreement 
therefor entered into with TVA prior 
to the effective date of this part. 

(c) Termination of or refusal to grant or 
to continue financial assistance. No order 
suspending, terminating or refusing to 
grant or continue financial assistance 
shall become effective until (1) TVA 
has advised the recipient of his failure 
to comply and has determined that 
compliance cannot be secured by vol-
untary means, (2) there has been an ex-
press finding on the record, after op-
portunity for hearing, or a failure by 
the recipient to comply with a require-
ment imposed by or pursuant to this 
part, (3) the action has been approved 
by the TVA Board pursuant to § 1302.9, 
and (4) the expiration of 30 days after 
the TVA Board has filed with the com-
mittee of the House and the committee 
of the Senate having legislative juris-
diction over the program involved, a 
full written report of the cir-
cumstances and the grounds for such 
action. Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue financial assistance shall be lim-
ited to the particular political entity, 
or part thereof, or recipient as to 
whom such a finding has been made 
and shall be limited in its effect to the 
particular program, or part thereof, in 
which such noncompliance has been so 
found. 

(d) Other means authorized by law. No 
action to effect compliance by any 
other means authorized by law shall be 
taken until (1) TVA has determined 
that compliance cannot be secured by 
voluntary means, (2) the recipient or 
other person has been notified of its 
failure to comply and of the action to 
be taken to effect compliance, and (3) 
the expiration of at least 10 days from 
the mailing of such notice to the re-
cipient or other person. During this pe-
riod of at least 10 days additional ef-
forts shall be made to persuade the re-
cipient or other person to comply with 
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the regulation and to take such correc-
tive action as may be appropriate. 

[30 FR 311, Jan. 9, 1965, as amended at 38 FR 
17945, July 5, 1973. Redesignated at 44 FR 
30682, May 29, 1979. Redesignated and amend-
ed at 49 FR 20483, May 15, 1984; 49 FR 47384, 
Dec. 4, 1984]

§ 1302.9 Hearings. 

(a) Opportunity for hearing. Whenever 
an opportunity for a hearing is re-
quired by § 1302.7(b), reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected recipient. This notice shall ad-
vise the recipient of the action pro-
posed to be taken, the specific provi-
sion under which the proposed action 
against it is to be taken, and the mat-
ters of fact or law asserted as the basis 
for this action, and either (1) fix a date 
not less than 20 days after the date of 
such notice within which the recipient 
may request of TVA that the matter be 
scheduled for hearing or (2) advise the 
recipient that the matter in question 
has been set down for hearing at a stat-
ed time and place. The time and place 
so fixed shall be reasonable and shall 
be subject to change for cause. The 
complainant, if any, shall be advised of 
the time and place of the hearing. A re-
cipient may waive a hearing and sub-
mit written information and argument 
for the record. The failure of a recipi-
ent to request a hearing under this sub-
section or to appear at a hearing for 
which a date has been set shall be 
deemed to be a waiver of the right to a 
hearing under section 602 of the Act 
and § 1302.7(b) and consent to the mak-
ing of a decision on the basis of such 
information as is available. 

(b) Time and place of hearing. Hear-
ings shall be held at the time and place 
fixed by TVA unless it determines that 
the convenience of the recipient re-
quires that another place be selected. 
Hearings shall be held before the TVA 
Board, or a member thereof, or, at the 
discretion of the Board, before a hear-
ing examiner designated in accordance 
with section 11 of the Administrative 
Procedure Act. 

(c) Right to counsel. In all proceedings 
under this section, the recipient and 
TVA shall have the right to be rep-
resented by counsel. 

(d) Procedures, evidence, and record. (1) 
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with the proce-
dures contained in 5 U.S.C. 554–557 (sec-
tions 5–8 of the Administrative Proce-
dure Act) and in accordance with such 
rules of procedure as are proper (and 
not inconsistent with this section) re-
lating to the conduct of the hearing, 
giving of notices subsequent to those 
provided for in paragraph (a) of this 
section, taking of testimony, exhibits, 
arguments and briefs, requests for find-
ings, and other related matters. Both 
TVA and the recipient shall be entitled 
to introduce all relevant evidence on 
the issues as stated in the notice for 
hearing or as determined by the officer 
conducting the hearing at the outset of 
or during the hearing. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to this part, but rules or principles 
designed to assure production of the 
most credible evidence available and to 
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All 
documents and other evidence offered 
or taken for the record shall be open to 
examination by the parties and oppor-
tunity shall be given to refute facts 
and arguments advanced on either side 
of the issues. A transcript shall be 
made of the oral evidence except to the 
extent the substance thereof is stipu-
lated for the record. All decisions shall 
be based upon the hearing record and 
written findings shall be made. 

(e) Consolidated or Joint Hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance with this part with respect 
to two or more programs to which this 
part applies, or noncompliance with 
this part and the regulations of one or 
more other Federal departments or 
agencies issued under Title VI of the 
Act, the TVA Board may, by agree-
ment with such other departments or 
agencies where applicable, provide for 
the conduct of consolidated or joint 
hearings, and for the application to 
such hearings of rules of procedure not 
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inconsistent with this part. Final deci-
sions in such cases, insofar as this part 
is concerned, shall be made in accord-
ance with § 1302.9. 

[30 FR 311, Jan. 9, 1965, as amended at 38 FR 
17945, July 5, 1973. Redesignated at 44 FR 
30682, May 29, 1979, and 49 FR 20483, May 15, 
1984]

§ 1302.10 Decisions and notices. 
(a) Decision by a member of the TVA 

Board or a hearing examiner. A member 
of the TVA Board or a hearing exam-
iner who holds the hearing shall either 
make an initial decision or certify the 
entire record, including the Board 
member’s or examiner’s recommended 
findings and proposed decision, to the 
TVA Board for a final decision. A copy 
of such initial decision or certification 
shall be mailed to the recipient. Where 
the initial decision is made by a mem-
ber of the TVA Board or a hearing ex-
aminer, the recipient may file excep-
tions to the initial decision, together 
with a statement of reasons therefor. 
Such exceptions and statement shall be 
filed with the TVA Board within 30 
days of the date the notice of initial 
decision was mailed to the recipient. In 
the absence of exceptions, the TVA 
Board may on its own motion within 45 
days after the initial decision serve on 
the recipient a notice that the TVA 
Board will review the decision. Upon 
the filing of such exceptions or of such 
notice of review, the TVA Board shall 
review the initial decision and issue its 
own decision thereon including the rea-
sons therefor. In the absence of either 
exceptions or a notice of review, the 
initial decision shall constitute the 
final decision of the TVA Board. 

(b) Decisions on record or review by the 
TVA Board. Whenever a record is cer-
tified to the TVA Board for decision or 
it reviews the decision of a member of 
the TVA Board or a hearing examiner 
pursuant to paragraph (a) of this sec-
tion, or whenever the TVA Board con-
ducts the hearing, the recipient shall 
be given reasonable opportunity to file 
with the Board briefs or other written 
statements of its contentions, and a 
copy of the final decision of the Board 
shall be given in writing to the recipi-
ent and to the complainant, if any. 

(c) Decisions on record where a hearing 
is waived. Whenever a hearing is waived 

pursuant to § 1302.8(a) a decision shall 
be made by the TVA Board on the 
record and a copy of such decision shall 
be given to the recipient, and to the 
complainant, if any. 

(d) Rulings required. Each decision 
shall set forth a ruling on each finding, 
conclusion, or exception presented, and 
shall identify the requirement or re-
quirements imposed by or pursuant to 
this part with which it is found that 
the recipient has failed to comply. 

(e) Approval by TVA Board. Any final 
decision (other than a decision by the 
TVA Board) which provides for the sus-
pension or termination of, or the re-
fusal to grant or continue financial as-
sistance, or the imposition of any other 
sanction available under this regula-
tion or the Act, shall promptly be 
transmitted to the TVA Board, which 
may approve such decision, may vacate 
it, or remit or mitigate any sanction 
imposed. 

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue financial assistance, in whole or 
in part, under the program involved, 
and may contain such terms, condi-
tions, and other provisions as are con-
sistent with and will effectuate the 
purposes of the Act and this part, in-
cluding provisions designed to assure 
that no financial assistance will there-
after be extended under such program 
to the recipient determined by such de-
cision to have failed to comply with 
this part, unless and until it corrects 
its noncompliance and satisfies TVA 
that it will fully comply with this part. 

(g) Posttermination proceedings. (1) A 
recipient adversely affected by an 
order issued under paragraph (f) of this 
section shall be restored to full eligi-
bility to receive Federal financial as-
sistance if it satisfies the terms and 
conditions of that order for such eligi-
bility or if it brings itself into compli-
ance with this regulation and provides 
reasonable assurance that it will fully 
comply with this regulation. 

(2) Any recipient or proposed recipi-
ent adversely affected by an order en-
tered pursuant to paragraph (f) of this 
section may at any time request TVA 
to restore fully the recipient’s eligi-
bility to receive Federal financial as-
sistance. Any such request shall be 
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supported by information showing that 
the recipient has met the requirements 
of paragraph (g)(1) of this section. If 
TVA determines that those require-
ments have been satisfied, TVA shall 
restore such eligibility. 

(3) If TVA denies any such request, 
the recipient may submit a written re-
quest for a hearing specifying why it 
believes TVA to have been in error. 
The recipient shall thereupon be given 
an expeditious hearing, with a decision 
on the record, in accordance with rules 
of procedure issued by TVA. The recipi-
ent will be restored to such eligibility 
if the recipient proves at such a hear-
ing that it satisfied the requirements 
of paragraph (g)(1) of this section. 
While proceedings under this paragraph 
are pending, the sanctions imposed by 
the order issued under paragraph (f) of 
this section shall remain in effect. 

[30 FR 311, Jan. 9, 1965. Redesignated at 44 
FR 30682, May 29, 1979. Redesignated and 
amended at 45 FR 20483, May 15, 1983]

§ 1302.11 Judicial review. 
Action taken pursuant to section 602 

of the Act is subject to judicial review 
as provided in section 603 of the Act. 

[30 FR 311, Jan. 9, 1965. Redesignated at 44 
FR 30682, May 29, 1979, and 49 FR 47384, Dec. 
4, 1984]

§ 1302.12 Effect on other regulations; 
supervision and coordination. 

(a) Effect on other regulations. All reg-
ulations, orders, or like directions 
heretofore issued by TVA which impose 
requirements designed to prohibit any 
discrimination against individuals on 
the ground of race, color, or national 
origin under any program to which this 
regulation applies, and which authorize 
the suspension or termination of or re-
fusal to grant or to continue financial 
assistance to any recipient of such as-
sistance under such program for failure 
to comply with such requirements, are 
hereby superseded to the extent that 
such discrimination is prohibited by 
this part, except that nothing in this 
part shall be deemed to relieve any per-
son of any obligation assumed or im-
posed under any such superseded regu-
lation, order, instruction, or like direc-
tion prior to the effective date of this 
part. Nothing in this part, however, 
shall be deemed to supersede any of the 

following (including future amend-
ments thereof): 

(1) Executive Order 12250 and regula-
tions issued thereunder, or 

(2) Any other regulations or instruc-
tions, insofar as they prohibit discrimi-
nation on the ground of race, color, or 
national origin in any program or situ-
ation to which this regulation is inap-
plicable, or prohibit discrimination on 
any other ground. 

(b) Supervision and coordination. TVA 
may from time to time assign to offi-
cials of other departments or agencies 
of the Government with the consent of 
such departments or agencies, respon-
sibilities in connection with the effec-
tuation of the purposes of Title VI of 
the Act and this part (other than re-
sponsibility for final decision as pro-
vided in § 1302.9), including the achieve-
ment of effective coordination and 
maximum uniformity within the Exec-
utive Branch of the Government in the 
application of Title VI and this part to 
similar programs and in similar situa-
tions. Any action taken, determination 
made, or requirement imposed by an 
official of another department or agen-
cy acting pursuant to an assignment of 
responsibility under this subsection 
shall have the same effect as though 
such action had been taken by TVA. 

[38 FR 17945, July 5, 1973. Redesignated at 44 
FR 30682, May 29, 1979. Redesignated and 
amended at 49 FR 20484, May 15, 1984]

APPENDIX A TO PART 1302—FEDERAL FI-
NANCIAL ASSISTANCE TO WHICH 
THESE REGULATIONS APPLY 

1. Transfers, leases and licenses of real 
property for nominal consideration to states, 
counties, municipalities, and other public 
agencies for development for public recre-
ation. 

2. Furnishing funds, property and services 
to state agencies, local governments and cit-
izen organizations to advance economic 
growth in watersheds of Tennessee River 
tributaries through cooperative resource de-
velopment programs. 

3. Furnishing funds, property and services 
to land grant colleges for use in a coopera-
tive program utilizing test-demonstration 
farms to test experimental fertilizers devel-
oped by TVA and to educate farmers and 
other interested persons concerning these 
new fertilizers. This program also includes 
the furnishing of fertilizers at reduced prices 
by TVA, through its fertilizer distributors, 
to such test-demonstration farms. 
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4. Furnishing space and utilities without 
charge under agreements with state agencies 
for use in accordance with the Vending 
Stands for Blind Act. 

[30 FR 311, Jan. 9, 1965, as amended at 38 FR 
17945, July 5, 1973. Redesignated at 44 FR 
30682, May 29, 1979]

PART 1303—PROPERTY 
MANAGEMENT

Subpart A—General Information

Sec.
1303.1 Applicability.

Subpart B—Tobacco Products

1303.2 Definition. 
1303.3 Prohibition on tobacco products.

AUTHORITY: 16 U.S.C. 831–831dd.

SOURCE: 61 FR 6110, Feb. 16, 1996, unless 
otherwise noted.

Subpart A—General Information

§ 1303.1 Applicability. 
This part sets out certain regulations 

applicable to buildings, structures, and 
other property under TVA control.

Subpart B—Tobacco Products

§ 1303.2 Definition. 
Tobacco product means cigarettes, ci-

gars, little cigars, pipe tobacco, smoke-
less tobacco, snuff, and chewing to-
bacco. 

[61 FR 6110, Feb. 16, 1996; 61 FR 54849, Oct. 22, 
1996]

§ 1303.3 Prohibition on tobacco prod-
ucts. 

(a) Sale of tobacco products by vend-
ing machine on TVA property is pro-
hibited. Tobacco product vending ma-
chines already in place on TVA prop-
erty as of November 15, 1995, may con-
tinue in operation for one year from 
February 16, 1996 while TVA completes 
review of whether such machines 
should be exempted under paragraph 
(c) of this section. 

(b) Distribution of free samples of to-
bacco products on TVA property is pro-
hibited. 

(c) TVA may, as appropriate, des-
ignate areas not subject to this section 

if individuals under the age of 18 are 
not allowed in such areas.

PART 1304—APPROVAL OF CON-
STRUCTION IN THE TENNESSEE 
RIVER SYSTEM AND REGULATION 
OF STRUCTURES

Subpart A—General Requirements

Sec.
1304.1 Definitions. 
1304.2 Scope and intent. 
1304.3 Flotation devices and material. 
1304.4 Treatment of sewage. 
1304.5 Removal of unauthorized, unsafe, and 

derelict structures.

Subpart B—Approval of Construction

1304.100 Scope and intent. 
1304.101 Delegation of authority. 
1304.102 Application. 
1304.103 Contents of application. 
1304.104 Little Tennessee River; date of for-

mal submission. 
1304.105 Determination of application. 
1304.106 Appeals. 
1304.107 Conduct of hearings. 
1304.108 Conditions of approvals. 
1304.109 Habitable and certain other en-

closed structures within the flowage 
easement areas of TVA reservoirs.

Subpart C—Regulation of Boathouses, 
Houseboats, Other Floating Structures, 
and Harbor Limits

1304.200 Scope and intent. 
1304.201 Definitions. 
1304.202 Designation of harbor areas at com-

mercial boat docks. 
1304.203 Houseboats. 
1304.204 Floating boathouses. 
1304.205 Approval of plans for floating boat-

houses and nonnavigable houseboats. 
1304.206 Numbering and transfer of approved 

facilities.

AUTHORITY: 16 U.S.C. 831–831dd, unless oth-
erwise noted.

SOURCE: 36 FR 20424, Oct. 22, 1971; 36 FR 
22901, Dec. 2, 1971, unless otherwise noted. 
Redesignated at 44 FR 30682, May 29, 1979.

Subpart A—General Requirements
§ 1304.1 Definitions. 

Except as the context may otherwise 
require, the following words or terms, 
when used in this Part 1304, have the 
meaning specified in this section. 

Act means the Tennessee Valley Au-
thority Act of 1933, as amended. 
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Applicant means the person, corpora-
tion, State, municipality, political sub-
division or other entity making appli-
cation. 

Application means a written request 
for the approval of plans pursuant to 
section 26a of the Act and the regula-
tions contained in this part. 

Board means the Board of Directors 
of TVA. 

Director means the Director of Land 
and Forest Resources of TVA. 

TVA means the Tennessee Valley Au-
thority. 

[42 FR 65146, Dec. 30, 1977, as amended at 44 
FR 23066, Apr. 18, 1979. Redesignated at 44 FR 
30682, May 29, 1979]

§ 1304.2 Scope and intent. 
The Act among other things confers 

on TVA broad powers related to the 
unified conservation and development 
of the Tennessee River Valley and sur-
rounding area and directs that prop-
erty in TVA’s custody be used to pro-
mote the Act’s purposes. In particular, 
section 26a of the Act requires that 
TVA’s approval be obtained prior to 
the construction, operation, or mainte-
nance of any dam, appurtenant works, 
or other obstruction affecting naviga-
tion, flood control, or public lands or 
reservations along or in the Tennessee 
River or any of its tributaries. By way 
of example only, such obstructions in-
clude boat docks, piers, boathouses, 
rafts, buoys, floats, boat launching 
ramps, fills, and nonnavigable house-
boats as defined in § 1304.201. Any per-
son considering construction, oper-
ating, or maintaining any such struc-
ture should carefully study these regu-
lations before doing so. The regulations 
also apply to certain structures built 
upon land subject to TVA flowage ease-
ments. In the transfer or other disposi-
tion affecting shoreline lands within 
its custody, TVA has also retained land 
rights to carry out the Act’s purposes 
including rights related to control of 
water pollution from the use of the 
land transferred. TVA uses and permits 
use of the lands and land rights in its 
custody alongside and subjacent to 
TVA reservoirs to carry out the pur-
poses and policies of the Act. In addi-
tion, recent legislation, including the 
National Environmental Policy Act of 
1969, as amended, (NEPA) 42 U.S.C. 4321 

et seq., and the Federal Water Pollution 
Control Act Amendments of 1972, 33 
U.S.C. 1251 et seq. (FWPCA), have de-
clared it to be congressional policy 
that agencies should administer their 
statutory authorities so as to restore, 
preserve and enhance the quality of the 
environment and should cooperate in 
the control of pollution. Unless other-
wise noted, all references in this title 
to these statutes shall be deemed to in-
clude any future amendments to them. 
It is the intent of the regulations pre-
scribed in this Part 1304 to carry out 
the purposes of the Act and other stat-
utes relating to these purposes, and 
this part shall be interpreted and ap-
plied to that end. 

[42 FR 65146, Dec. 30, 1977. Redesignated at 44 
FR 30682, May 29, 1979]

§ 1304.3 Flotation devices and mate-
rial. 

(a) Because of the possible release of 
toxic or polluting substances, and the 
hazard to navigation from metal drums 
that become partially filled with water 
and escape from docks, boathouses, 
houseboats, floats, and other water-use 
structures and facilities for which they 
are used for flotation, the Board has 
prohibited use of metal drums in any 
form, except as authorized in para-
graph (b) of this section, for flotation 
of any facilities requiring approval 
under this part before being con-
structed or placed on any TVA res-
ervoir. 

(b) The only metal drums permitted 
are those which have been filled with 
plastic foam or other solid flotation 
materials and welded, strapped, or oth-
erwise firmly secured in place prior to 
July 1, 1972, on existing facilities, but 
replacement of any metal drum flota-
tion permitted to be used by this sub-
section must be with some type of per-
manent flotation device or material, 
for example, pontoons, boat hulls, or 
other buoyancy devices made of steel, 
aluminum, fiberglass, or plastic foam, 
not including filled metal drums. 

(c) Every flotation device employed 
in the Tennessee River system must be 
firmly and securely affixed to the 
structure it supports with materials 
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capable of withstanding prolonged ex-
posure to wave wash and weather con-
ditions. 

[36 FR 20424, Oct. 22, 1971, as amended at 42 
FR 65147, Dec. 30, 1977. Redesignated at 44 FR 
30682, May 29, 1979]

§ 1304.4 Treatment of sewage. 
No person operating a commercial 

boat dock on or over real property of 
the United States in the custody and 
control of TVA, or on or over real prop-
erty subject to provisions for the con-
trol of water pollution in a deed, grant 
or easement, lease, license, permit or 
other instrument from or to the United 
States or TVA shall permit the moor-
ing on or over such real property of 
any watercraft or floating structure 
equipped with a marine toilet unless 
such toilet is in compliance with all 
applicable statutes and regulations, in-
cluding the FWPCA and regulations 
issued thereunder. 

[42 FR 65147, Dec. 30, 1977. Redesignated at 44 
FR 30682, May 29, 1979]

§ 1304.5 Removal of unauthorized, un-
safe, and derelict structures. 

If, at any time, any dock, wharf, 
floating boathouse, nonnavigable 
houseboat, outfall, or other fixed or 
floating structure or facility anchored, 
installed, constructed, or moored under 
a license, permit, or approval from 
TVA is not constructed in accordance 
with plans approved by TVA, or is not 
maintained or operated so as to remain 
in accordance with such plans, or is not 
kept in a good state of repair and in 
good, safe, and substantial condition, 
and the owner or operator thereof fails 
to repair or remove such structure (or 
operate or maintain it in accordance 
with such plans) within ninety (90) 
days after written notice from TVA to 
do so, TVA may cancel such license, 
permit, or approval and remove such 
structure, or cause it to be removed, 
from the Tennessee River system and/
or lands in the custody or control of 
TVA. Such written notice may be given 
by mailing a copy thereof to the own-
er’s address as listed on the license, 
permit, or approval or by posting a 
copy on the structure or facility. TVA 
will remove or cause to be removed any 
such structure or facility anchored, in-
stalled, constructed, or moored with-

out such license, permit, or approval, 
whether such license or approval has 
once been obtained and subsequently 
canceled, or whether it has never been 
obtained. 

[42 FR 65147, Dec. 30, 1977. Redesignated at 44 
FR 30682, May 29, 1979]

Subpart B—Approval of 
Construction

§ 1304.100 Scope and intent. 

Approval must be obtained with re-
spect to each structure subject to sec-
tion 26a of the Act prior to its con-
struction, operation, or maintenance. 
This subpart prescribes procedures to 
be followed in any case where it is de-
sired to obtain such approval. 

[42 FR 65147, Dec. 30, 1977. Redesignated at 44 
FR 30682, May 29, 1979]

§ 1304.101 Delegation of authority. 

The power to approve or disapprove 
applications under this part is dele-
gated to the Director, subject to appeal 
to the Board as provided in § 1304.106. In 
his discretion the Director may submit 
any application to the Board for its ap-
proval or disapproval. Administration 
of the handling of applications is dele-
gated to the Division of Land and For-
est Resources. 

[42 FR 65147, Dec. 30, 1977, as amended at 44 
FR 23066, Apr. 18, 1979. Redesignated at 44 FR 
30682, May 29, 1979]

§ 1304.102 Application. 

Applications shall be addressed to 
Tennessee Valley Authority, Director 
of Land and Forest Resources, Norris, 
Tenn. 37828. 

[44 FR 20366, Apr. 18, 1979. Redesignated at 44 
FR 30682, May 29, 1979]

§ 1304.103 Contents of application. 

(a) Each application must be accom-
panied by five (5) complete sets of 
plans for the construction, operation, 
and maintenance of the proposed struc-
ture. The application shall be prepared 
according to ‘‘Instructions for Pre-
paring an Application for an Approval 
of Plans for Proposed Structures Under 
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section 26a of the Tennessee Valley Au-
thority Act.’’ These instructions re-
quire that the application include, 
among other things: 

(1) Accurate maps showing the exact 
location where the structure is pro-
posed to be built, moored, or installed; 

(2) Plans, including layout, in scale, 
of the proposed structure; 

(3) Statements of the plans formu-
lated for the maintenance and oper-
ation of the structure when completed; 

(4) Sufficient information to describe 
adequately all of the persons, corpora-
tions, organizations, agencies, or oth-
ers who propose to construct, own, and 
operate such structure; and 

(5) A report of the anticipated envi-
ronmental consequences resulting from 
the construction, operation, and main-
tenance of the proposed structure. This 
report of anticipated environmental 
consequences shall include a discussion 
of: 

(i) The probable impact of the pro-
posed structure on the environment; 

(ii) Any probable adverse environ-
mental consequences which cannot be 
avoided; 

(iii) Alternatives to the proposed 
structure; 

(iv) The relationship betweeen the 
local short-term uses of the environ-
ment and the maintenance of long-
term productivity which will result 
from the proposed structure; and 

(v) Any irreversible or irretrievable 
commitments of resources which would 
be involved by virtue of the proposed 
structure. 

(b) If construction, maintenance, or 
operation of the proposed structure or 
any part thereof, or the conduct of the 
activity in connection with which ap-
proval is sought, may result in any dis-
charge into navigable waters of the 
United States, applicant shall also sub-
mit with the application, in addition to 
the material required by paragraph (a) 
of this section, a certification from the 
State in which such discharge would 
originate, or, if appropriate, from the 
interstate water pollution control 
agency having jurisdiction over the 
navigable waters at the point where 
the discharge would originate, or from 
the Environmental Protection Agency, 
that such State or interstate agency or 
the Environmental Protection Agency 

has determined after public notice of 
applicant’s proposal that there is rea-
sonable assurance that applicant’s pro-
posed activity will be conducted in a 
manner which will not violate applica-
ble water quality standards. If con-
struction or operation of the proposed 
structure will affect water quality but 
is not subject to any applicable water 
quality standards, applicant shall sub-
mit a written statement to that effect 
by such State, interstate agency, or 
the Environmental Protection Agency. 
The applicant shall further submit 
such supplemental and additional in-
formation as TVA may deem necessary 
for the review of the application, in-
cluding, without limitation, informa-
tion concerning the amounts, chemical 
makeup, temperature differentials, 
type and quantity of suspended solids, 
and proposed treatment plans for any 
proposed discharges. 

(c) Detailed information concerning 
contents of applications, kinds and 
amounts of information required to be 
submitted for specific structures, and 
instructions are available at the ad-
dress specified in § 1304.102 or from the 
Manager of Properties, Division of 
Land and Forest Resources, Tennessee 
Valley Authority, at one of the fol-
lowing district offices:

(1) Western District, Post Office Box 280, 
Paris, Tenn. 38242 (office location: 202 West 
Blythe Street). 

(2) Southern District, 601 First Federal 
Building, Muscle Shoals, Ala. 35660 (office 
location: 102 South Court Street, Flor-
ence). 

(3) Central District, Post Office Box 606, Ath-
ens, Tenn. 37303 (office location: 110 Con-
gress Parkway). 

(4) Eastern District, 2611 West Andrew John-
son Highway, Morristown, Tenn. 37814.

[42 FR 65147, Dec. 30, 1977, as amended at 44 
FR 23066, Apr. 18, 1979. Redesignated at 44 FR 
30682, May 29, 1979]

§ 1304.104 Little Tennessee River; date 
of formal submission. 

As regards structures on the Little 
Tennessee River, applications are 
deemed by TVA to be ‘‘formally sub-
mitted’’ within the meaning of section 
26a of the Act, on that date upon which 
applicant has complied in good faith 
with all of the provisions of paragraphs 
(a) and (b) of § 1304.103.
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§ 1304.105 Determination of applica-
tion. 

(a) The Division of Land and Forest 
Resources conducts preliminary inves-
tigations, coordinates the processing of 
applications within TVA; notifies the 
applicant if preparation and review of 
an environmental statement are re-
quired under NEPA and of what addi-
tional information must be submitted 
to TVA by applicant so that TVA may 
comply with the requirements of that 
statute and related legal requirements, 
and complete its review of the applica-
tion; and arranges for notification to 
the Environmental Protection Agency 
of applications that request approval of 
plans for structures which may result 
in a discharge into navigable waters of 
the United States and are certified in 
accordance with the requirements of 
§ 1304.103(b). 

(b) Hearings concerning approval of 
applications are conducted (in accord-
ance with § 1304.107) (1) when requested 
by the applicant, (2) when TVA deems 
that a hearing is necessary or appro-
priate in determining any issue pre-
sented by the application, (3) when re-
quired under applicable provisions of 
the FWPCA. 

(c) Upon completion of the investiga-
tion, coordination of the review of 
water quality aspects of the applica-
tion under the FWPCA, completion of 
review under NEPA if required, and 
hearing or hearings, if any, the Direc-
tor approves or disapproves the appli-
cation on the basis of the application 
and supporting documents the report of 
investigation, the transcript of the 
hearing or hearings, if any be held, the 
recommendations of other agencies, 
the intent of this part, and the applica-
ble provisions of the TVA Act, the 
FWPCA, NEPA, and other applicable 
laws or regulations. In his discretion 
the Director may refer any application 
and supporting materials to the Board 
for its approval or disapproval. 

(d) Promptly following determina-
tion, the Director or the Board, as the 
case may be, furnishes a written copy 
of the decision to the applicant and to 
any parties of record pursuant to 
§ 1304.107. In the case of applications 
initially approved or disapproved by 
the Board, written requests for recon-
sideration may be made to the Board in 

the same manner as provided for ap-
peals under § 1304.106(a). 

[42 FR 65148, Dec. 30, 1977, as amended at 44 
FR 23066, Apr. 18, 1979. Redesignated at 44 FR 
30682, May 29, 1979]

§ 1304.106 Appeals. 
(a) If the Director disapproves an ap-

plication, the applicant may, by writ-
ten request addressed to the Board of 
Directors, Tennessee Valley Authority, 
Knoxville, Tenn. 37902, and mailed 
within thirty (30) days after receipt of 
notification of such disapproval, obtain 
review by the Board of the determina-
tion of the Director disapproving the 
application. 

(b) A party of record to any hearing 
before the Director who is aggrieved or 
adversely affected by any determina-
tion of the Director approving an appli-
cation, may obtain review by the Board 
of such determination by written re-
quest addressed and mailed as provided 
in paragraph (a) of this section. 

(c) Requests for review shall specify 
the reasons why it is contended that 
the Director’s determination is in 
error. 

(d) Following receipt of a request for 
review, the Board will review the mate-
rial on which the Director’s decision 
was based and may conduct or cause to 
be conducted such investigation of the 
application as the Board deems nec-
essary or desirable. The applicant and 
the person requesting review may sub-
mit additional written material in sup-
port of his position to the Board within 
thirty (30) days after receipt by TVA of 
the request for review. Based on the re-
view, investigation, and written sub-
missions provided for in this para-
graph, the Board shall render its deci-
sion approving or disapproving the ap-
plication. 

(e) The Board will furnish a written 
copy of its decision in any review pro-
ceeding under this section to the appli-
cant and to all parties of record 
promptly following determination of 
the matter. 

[36 FR 20424, Oct. 22, 1971; 36 FR 22901, Dec. 2, 
1971, as amended at 42 FR 65148, Dec. 30, 1977. 
Redesignated at 44 FR 30682, May 29, 1979]

§ 1304.107 Conduct of hearings. 
(a) If a hearing is to be held for any 

of the reasons described in § 1304.105(b) 
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TVA gives notice of the hearing to per-
mit attendance by interested persons. 
Such notice may be given by publica-
tion in the FEDERAL REGISTER, publica-
tion in a daily newspaper of general 
circulation in the area of the proposed 
structure, personal written notice, or a 
combination of these methods. The no-
tice indicates the place, date and time 
of hearing, so far as feasible indicates 
the particular issues to which the hear-
ing will pertain, states the manner of 
becoming a party of record, and pro-
vides other relevant information. The 
applicant is automatically a party of 
record. 

(b) Hearings may be conducted by the 
Director and/or such other person or 
persons as he may designate for that 
purpose. Hearings are public and are 
conducted in an informal manner. Par-
ties of record may be represented by 
counsel or other persons of their choos-
ing. Technical rules of evidence are not 
observed although reasonable bounds 
are maintained as to relevancy, mate-
riality, and competency. Evidence may 
be presented orally or by written state-
ment and need not be under oath. After 
the hearing has been completed, addi-
tional evidence will not be received un-
less it presents new and material mat-
ter that in the judgment of the person 
or persons conducting the hearing 
could not be presented at the hearing. 
Where construction of the project also 
requires the approval of another agen-
cy of the Federal Government by or be-
fore whom a hearing is to be held, the 
Director may arrange with such agency 
to hold a joint hearing.

§ 1304.108 Conditions of approvals. 
(a) Approvals of applications shall 

contain such conditions as are required 
by law. Approvals of applications may 
contain such other conditions as TVA 
deems necessary to carry out the provi-
sions of the Act, the policy of related 
statutes, and the intent of this part. 

(b) If an approval is granted under 
this subpart of a structure or facility 
with respect to which a certificate of 
compliance with applicable water qual-
ity standards has been obtained pursu-
ant to FWPCA and no additional or 
other Federal permit or license is re-
quired for operation of such structure 
or facility, the holder of the TVA ap-

proval shall, prior to initial operation 
of such structure or facility, provide an 
opportunity for the certifying state or, 
if appropriate, the interstate agency or 
the Environmental Protection Agency 
to review the manner in which the 
structure or facility will be operated or 
conducted, for the purpose of assuring 
that applicable water quality standards 
will not be violated. 

(c) Except for plans which must be 
approved only because the proposed 
structure is to be built upon land sub-
ject to a TVA flowage easement, as 
provided in § 1304.109, no plans will be 
approved for any structure, including 
by way of example only, boat docks, 
piers, fixed boathouses, floats or rafts, 
if they provide for toilets, living or 
sleeping quarters, or any type of en-
closed floor space in excess of 25 square 
feet, not including walkways around 
boat wells or mooring slips. Such walk-
ways shall not exceed 4 feet in width 
unless, in the sole judgment of the Di-
rector, the size of the well or slip justi-
fies a greater width. For the purposes 
of this subsection, floor space shall not 
be deemed enclosed solely because of 
plans providing for the use of wire 
mesh or similar screening which leaves 
the interior of the structure of facility 
open to the weather: And, provided fur-
ther, That nothing contained in this 
paragraph shall be construed as prohib-
iting enclosure of the boat well or 
mooring slip proper. In the case of ap-
plications for structures to be used as 
part of a public boat dock, marina, or 
other public or commercial facility, 
the requirements of this paragraph (c) 
may be waived or modified by the Di-
rector if he considers such waiver nec-
essary or desirable for proper develop-
ment of the facility. 

[36 FR 20424, Oct. 22, 1971; 36 FR 22901, Dec. 2, 
1971, as amended at 42 FR 65148, Dec. 30, 1977; 
43 FR 6766, Feb. 16, 1978. Redesignated at 44 
FR 30682, May 29, 1979]

§ 1304.109 Habitable and certain other 
enclosed structures within the flow-
age easement areas of TVA res-
ervoirs. 

In addition to all other requirements 
of this part, any structure built upon 
land subject to a flowage easement 
held by TVA shall be deemed an ob-
struction affecting navigation, flood 
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control, or public lands or reservations 
within the meaning of section 26a of 
the Act if it: 

(a) Is a fixed enclosed structure hav-
ing a cost-in-place in excess of five 
thousand dollars; or 

(b) Is designed or used for human 
habitation, regardless of cost; or 

(c) Involves a discharge into the navi-
gable waters of the United States. 

Such obstructions shall be subject to 
all requirements of this subpart, but 
nothing contained in this section shall 
be construed to be in derogation of the 
rights of the United States or of TVA 
under any flowage easement held by 
TVA. 

For purposes of this section enclosed 
structure shall mean a structure en-
closed overhead and on all sides so as 
to keep out weather. 

[42 FR 65148, Dec. 30, 1977. Redesignated at 44 
FR 30682, May 29, 1979]

Subpart C—Regulation of Boat-
houses, Houseboats, Other 
Floating Structures, and Har-
bor Limits

§ 1304.200 Scope and intent. 

This subpart prescribes regulations 
governing designation of harbor areas 
at commercial boat docks and the ap-
proval of structures and facilities 
which can be moored or installed in 
such areas and in other areas in the 
Tennessee River and its tributaries, all 
in such a manner as to avoid obstruc-
tion of or interference with navigation 
and flood control, avoid or minimize 
adverse effects on public lands and res-
ervations, prevent the preemption of 
public waters by houseboats moored in 
permanent or semipermanent locations 
outside such harbors and used as float-
ing dwellings, attain the widest range 
of beneficial uses of land and land 
rights owned by the United States of 
America, enhance reasonable rec-
reational use of TVA reservoirs by all 
segments of the general public, protect 
lands and land rights owned by the 
United States alongside and subjacent 
to TVA reservoirs from trespass and 
other unlawful or unreasonable uses, 

and maintain, protect, and enhance the 
quality of the human environment. 

[42 FR 65148, Dec. 30, 1977. Redesignated at 44 
FR 30682, May 29, 1979]

§ 1304.201 Definitions. 
For the purposes of this subpart, in 

addition to any definitions contained 
elsewhere in this part, the following 
words or terms shall have the meaning 
specified in this section, unless the 
context requires otherwise: 

Existing as applied to floating boat-
houses or other structures, except 
houseboats, means those which were 
moored, anchored, or otherwise in-
stalled on, along, or in a TVA reservoir 
on or before July 1, 1972. 

Existing as applied to houseboats 
shall mean those which were moored, 
anchored, or otherwise installed on, 
along, or in a TVA reservoir on or be-
fore February 15, 1978. 

Floating boathouse means a floating 
structure or facility, any portion of 
which is enclosed, capable of storing or 
mooring any houseboat or other vessel 
under cover. 

Houseboat means any vessel which is 
equipped with enclosed or covered 
sleeping quarters. 

Navigable houseboat means any self 
propelled houseboat having maneuver-
ability which is (a) built on a boat hull 
or on two or more pontoons; (b) 
equipped with motor and rudder con-
trols located at a point on the house-
boat from which there is forward visi-
bility over a 180° range; and (c) in com-
pliance with all applicable State and 
Federal requirements relating to 
watercraft: Provided, however, That any 
existing houseboat which was deemed 
navigable under the provisions of the 
former § 1304.201, which became effec-
tive November 21, 1971, shall continue 
to be deemed navigable for all purposes 
of this subpart, except that such house-
boats shall be subject to the provisions 
of § 1304.203(d). 

New as applied to houseboats, float-
ing boathouses, floats, or other struc-
tures means all houseboats, floating 
boathouses, or structures, other than 
existing ones. 

Nonnavigable houseboat means a 
houseboat not in compliance with one 
or more of the criteria defining a navi-
gable houseboat. 
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Pontoon means an elongated water-
tight box or cylinder extending fore 
and aft for the full length of a vessel 
and having a sloped or molded bow to 
facilitate movement through the 
water. 

Vessel means any watercraft or other 
structure or contrivance used or capa-
ble of use as a means of water transpor-
tation, such as a boat, floatboat, or 
houseboat. 

[42 FR 65148, Dec. 30, 1977; 43 FR 6766, Feb. 16, 
1978. Redesignated at 44 FR 30682, May 29, 
1979]

§ 1304.202 Designation of harbor areas 
at commercial boat docks. 

The landward limits of harbor areas 
are determined by the extent of land 
rights held by the dock operator. The 
lakeward limits of harbors at commer-
cial boat docks will be designated by 
TVA on the basis of the size and extent 
of facilities at the dock, navigation 
and flood control requirements, opti-
mum use of lands and land rights 
owned by the United States, and on the 
basis of the environmental effects asso-
ciated with the use of the harbor. 
Mooring buoys or slips and indefinite 
anchoring are prohibited beyond such 
lakeward limits, except as otherwise 
provided in this subpart.

§ 1304.203 Houseboats. 
(a) No new nonnavigable houseboat 

shall be moored, anchored, or installed 
in any TVA reservoir. 

(b) Existing nonnavigable houseboats 
may remain in TVA reservoirs subject 
to the provisions of paragraph (d) of 
this section, but only if: 

(1) They have flotation devices com-
plying with § 1304.3; 

(2) They are approved and numbered 
pursuant to §§ 1304.205 and 1304.206; and 

(3) They are moored in compliance 
with paragraph (c) of this section. 

(c) Existing nonnavigable houseboats 
shall be moored: 

(1) To mooring facilities provided by 
a commercial dock operator within the 
designated harbor limits of his dock; or 

(2) To the bank of the reservoir out-
side the designated harbor limits of 
commercial boat docks, if the house-
boat owner is the owner or lessee of the 
abutting property at the mooring loca-
tion (or the licensee of such owner or 

lessee) and has requested and obtained 
from TVA, pursuant to § 1304.205, writ-
ten approval authorizing mooring at 
such location. 

(d) Ordinary maintenance and repair 
of existing nonnavigable houseboats 
permitted to be moored pursuant to 
this section may be continued, includ-
ing replacement of metal drum flota-
tion as required by § 1304.3, but such 
houseboats may not be structurally 
modified or expanded, nor may they be 
replaced, rebuilt, or returned to the 
reservoir when they have been aban-
doned, destroyed, or removed from the 
reservoir, or have deteriorated or been 
damaged so as to be unusable and 
unrepairable. 

[42 FR 65149, Dec. 30, 1977; 43 FR 6766, Feb. 16, 
1978. Redesignated at 44 FR 30682, May 29, 
1979]

EDITORIAL NOTE: For an interpretation of 
§ 1304.203, see the appendix to § 1304.204.

§ 1304.204 Floating boathouses. 
(a) Floating boathouses may be 

moored in TVA reservoirs only if: 
(1) They have flotation devices com-

plying with § 1304.3; 
(2) They are approved and numbered 

pursuant to §§ 1304.205 and 1304.206; and 
(3) They are moored in compliance 

with paragraph (b) of this section. 
(b) All floating boathouses shall be 

moored: 
(1) To mooring facilities provided by 

a commercial dock operator within the 
designated harbor limits of his dock; or 

(2) To the bank of the reservoir out-
side the designated harbor limits of a 
commercial boat dock, if the boathouse 
owner is the owner or lessee of the 
abutting property at the mooring loca-
tion (or the licensee of such owner or 
lessee) and has requested and obtained 
from TVA, pursuant to § 1304.205, writ-
ten approval authorizing mooring at 
such location. 

(c) Ordinary maintenance and repair 
of existing floating boathouses per-
mitted to be moored pursuant to this 
section may be continued, including re-
placement of metal drum flotation as 
required by § 1304.3, but such floating 
boathouses may not be structurally 
modified or expanded, or replaced, re-
built, or returned to the reservoir when 
they have been abandoned, destroyed, 
or removed from the reservoir, or have 
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deterioriated or been damaged, so as to 
be unusable or unrepairable: Provided, 
however, That such floating boathouses 
may be so structurally modified or ex-
panded, replaced, rebuilt, or so re-
turned to the reservoir if they comply 
with all the requirements of 
§ 1304.205(d) and approval is obtained 
under that section as for a new floating 
boathouse. 

APPENDIX—INTERPRETATIONS OF 
§§ 1304.203 AND 1304.204

1. Sections 1304.203(a) and 1304.204(a) of 
Title 18 of the Code of Federal Regulations 
prohibit new nonnavigable houseboats and 
new floating boathouses not meeting the re-
quirements of § 1304.205(d) in TVA reservoirs. 
These sections also provide that existing 
nonnavigable houseboats approved for con-
tinued mooring on TVA reservoirs and all 
floating boathouses shall be moored: (1) To 
mooring facilities provided by a commercial 
dock operator within the designated harbor 
limits of his dock; or (2) to the bank of the 
reservoir outside the designated harbor lim-
its of commercial boat docks, if the house-
boat or boathouse owner is the owner or les-
see of the abutting property at the mooring 
location (or the licensee of such owner or les-
see) and has requested and obtained from 
TVA, pursuant to § 1304.205, written approval 
authorizing mooring at such location. 

In all cases where more than one person 
owns or leases the abutting property at a 
present or proposed mooring location as ten-
ants in common or in any other sort of co-
tenancy, TVA interprets the terms ‘‘the 
owner or lessee of the abutting property’’ 
and ‘‘such owner or lessee’’ in 18 CFR 
1304.203(c)(2) and 1304.204(b)(2) as meaning all 
of the owners of such abutting property. The 
owner or owners of only a fractional interest 
or of fractional interests totalling less than 
one in any such property shall under no cir-
cumstances be considered, by virtue of such 
fractional interest or interests only, to be 
the ‘‘owner or lessee’’ of such abutting prop-
erty for the purposes of 18 CFR 1304.203(c)(2) 
or 1304.204(b)(2) and, as such, eligible to moor 
or license others to moor as provided therein 
without the consent of the other coowners.

(Sec. 26a of the Tennessee Valley Authority 
Act of 1933, as amended (16 U.S.C. 831y–1)) 

[42 FR 65149, Dec. 30, 1977. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 48 FR 
9639, Mar. 8, 1983]

§ 1304.205 Approval of plans for float-
ing boathouses and nonnavigable 
houseboats. 

(a) Existing nonnavigable houseboats 
and all floating boathouses must be ap-
proved pursuant to this subpart and 
the provisions of Subpart B of this 
part. 

(b) Persons proposing to moor new 
floating boathouses shall submit appli-
cations to TVA prior to commence-
ment of construction or mooring there-
of. Applications shall be accompanied 
by plans showing in reasonable detail 
the size and shape of the facility; the 
kind of flotation device; the proposed 
mooring locations thereof; whether a 
marine toilet is on the facility; and the 
name and mailing address of the owner. 
TVA shall be kept advised of any 
changes in the kind of flotation devices 
which may be made by the applicant 
after approval is granted. Plans de-
scribed in this section shall be in lieu 
of the plans specified in § 1304.103(a). 

(c) If the proposed mooring location 
is outside the designated harbor limits 
of a commercial boat dock, the applica-
tion and plans shall be accompanied by 
evidence satisfactory to TVA showing 
that the applicant is the owner or les-
see of the abutting property at the pro-
posed mooring location, or the licensee 
of such owner or lessee. 

(d) Applications for new floating 
boathouses will be disapproved if the 
plans provide for toilets, living or 
sleeping quarters, or enclosed spaces 
with more than 25 square feet of floor 
space, not including walkways around 
boat wells or mooring slips. Such walk-
ways shall not exceed 4 feet in width 
unless, in the sole judgment of the Di-
rector, the size of the well or slip justi-
fies a greater width. A new floating 
boathouse or part thereof shall not be 
deemed ‘‘enclosed’’ solely because of 
plans providing for the use of wire 
mesh or similar screening which leaves 
the interior of the structure open to 
the weather, and nothing contained in 
this subsection shall be construed as 
prohibiting enclosure of the boat well 
or mooring slip proper. Plans for any 
new floating boathouses will also be 
disapproved if the proposed flotation 
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device includes metal drums in any 
form. 

(e) Applications for mooring outside 
designated harbor limits will be dis-
approved if TVA determines that such 
proposed mooring location will be con-
trary to the intent of this subpart, of 
§ 1304.2, or of any applicable law. Appli-
cations will also be disapproved if ma-
rine toilets not in compliance with 
§ 1304.4 are proposed. 

(f) Approvals of applications shall 
contain such conditions as may be re-
quired by law and may contain such 
other conditions as TVA determines to 
be necessary or desirable to carry out 
the intent of this subpart, this part or 
other applicable law. Included, without 
limitation, among such conditions are 
conditions relating to the mooring of 
houseboats and floating boathouses at 
locations outside the designated harbor 
limits of commercial boat docks. Strict 
compliance with all conditions will be 
required. 

[36 FR 20424, Oct. 22, 1971; 36 FR 22901, Dec. 2, 
1971, as amended at 42 FR 65149, Dec. 30, 1977. 
Redesignated at 44 FR 30682, May 29, 1979]

§ 1304.206 Numbering and transfer of 
approved facilities. 

(a) Upon approval of an application 
concerning a nonnavigable houseboat 
or floating boathouse, TVA will assign 
a number to such facility. The owner of 
the facility shall paint such number 
on, or attach a facsimile thereof to, a 
readily visible part of the outside of 
the facility in letters not less than 
three (3) inches high. The placement of 
such number shall be consistent with 
the requirements of any State or Fed-
eral law or regulation concerning num-
bering of watercraft. 

(b) The transferee of any floating 
boathouse or nonnavigable houseboat 
approved pursuant to this part and 
which, after transfer, remains subject 
to this part, shall promptly report such 
transfer to TVA. A facility moored at a 
location approved pursuant to this part 
shall not be moored at a different loca-
tion without prior approval of such lo-
cation by TVA under this subpart, ex-
cept for transfers of location to or be-
tween mooring facilities provided by 

commercial dock operators within the 
designated harbor limits of their docks. 

[36 FR 20424, Oct. 22, 1971; 36 FR 22901, Dec. 2, 
1971, as amended at 42 FR 65149, Dec. 30, 1977. 
Redesignated at 44 FR 30682, May 29, 1979]

PART 1305—LAND BETWEEN THE 
LAKES

Subpart A—Use of Motorized Vehicles

Sec.
1305.1 Motor vehicles generally. 
1305.2 Motorcycles. 
1305.3 Off-road vehicles. 
1305.4 Major off-road vehicle areas. 
1305.5 Mini-bike areas at family camp-

grounds as designated. 
1305.6 Enforcement.

Subpart B [Reserved]

AUTHORITY: 16 U.S.C. 831–831dd. Sections 
1305.1 to 1305.6 also issued under 42 U.S.C. 
4321 and E.O. 11644, 37 FR 2877.

SOURCE: 38 FR 5458, Mar. 1, 1973, unless oth-
erwise noted. Redesignated at 44 FR 30682, 
May 29, 1979.

Subpart A—Use of Motorized 
Vehicles

§ 1305.1 Motor vehicles generally. 
All properly licensed motor vehicles 

may be operated on paved, graveled, or 
graded roads unless otherwise posted or 
gated or barricaded, and on other roads 
if specifically authorized in writing by 
an authorized Land Between the Lakes 
official. Driving in woods or fields or 
on foottrails or utility rights of way is 
prohibited, except as authorized in 
§§ 1305.3 through 1305.5. Drivers must 
hold a valid State operator’s license to 
drive on improved roads. All vehicles 
must be equipped with properly func-
tioning mufflers. Maximum speed with-
in Land Between the Lakes is 35 miles 
per hour or less if so posted, except on 
the Trace and U.S. Highway 68, where a 
maximum speed of 60 miles per hour is 
permitted unless posted for reduced 
speeds.

§ 1305.2 Motorcycles. 
Motorcycles of all types shall be 

equipped with properly functioning 
spark arresters. Safety requirements 
for motorcycle riders on improved 
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roads are safety helmets and protective 
eyewear.

§ 1305.3 Off-road vehicles. 

Except for operation as authorized in 
§ 1305.1, off-road vehicles, including 
trail bikes and mini-bikes, may be op-
erated only within the posted bound-
aries of areas designated by TVA for 
this purpose during daylight hours, in 
accordance with posted regulations, 
and at the sole risk of the operator. 
TVA recommends that off-road vehicle 
riders follow all safety practices rec-
ommended by the American Motor-
cycle Association regarding safety hel-
mets, heavy shoes, protective clothing, 
and protective shatterproof eyewear. 
All vehicles shall be equipped with 
properly functioning mufflers, and mo-
torcycles with spark arresters. No ve-
hicles emitting an unusually loud noise 
may be operated in such areas. All op-
eration of such vehicles shall be in full 
compliance with applicable State laws. 
If such laws permit operation within 
such areas without registration and li-
censing, any unlicensed bikes must be 
transported to the areas.

§ 1305.4 Major off-road vehicle areas. 

(a) Off-road vehicles of all kinds, in-
cluding trail bikes and mini-bikes, may 
be operated within the posted bound-
aries of major off-road vehicle areas, 
which include trails, camping space, 
unloading ramps, and sanitary facili-
ties. The only area presently so des-
ignated is the Turkey Bay Off-Road Ve-
hicle Area, a 2,500-acre tract reached 
by a drive running west off the Trace 
approximately 21⁄4 miles south of the 
U.S. Highway 68 overpass. 

(b) Off-road vehicles may be operated 
in these areas from 8 a.m. until 30 min-
utes before sundown. Motors must be 
off at all other times except for the 
purpose of entering or leaving the area. 

(c) The areas will not be made avail-
able for competitive events sponsored 
by any organized riding groups. 

(d) All one-way and other directional 
signs on trails shall be strictly ob-
served. 

(e) Signs designating cemeteries, ex-
perimental plantings, and other por-
tions of these areas as off limits to rid-
ers shall be strictly observed. 

(f) All garbage and other debris must 
be placed in containers provided. 

(g) Riders and campers in the areas 
shall not harass or otherwise disturb 
other persons or wildlife in any way.

§ 1305.5 Mini-bike areas at family 
campgrounds as designated. 

(a) Mini-bikes and small trail bikes 
may be ridden on marked trails and 
within posted boundaries in areas des-
ignated for that purpose at family 
campgrounds. Such areas are presently 
designated at the Piney and Hillman 
Ferry campgrounds. 

(b) These areas are open from 9:30 
a.m. until 30 minutes before sundown. 

(c) All bikes must be equipped with a 
properly functioning combination muf-
fler and U.S. Forest Service-approved 
spark arrester. 

(d) All one-way and other directional 
signs on trails shall be strictly ob-
served. 

(e) Reckless operation, horseplay, 
and any action endangering or dis-
turbing other users is prohibited.

§ 1305.6 Enforcement. 
Persons violating any of the fore-

going rules and regulations may be ex-
cluded from Land Between the Lakes 
or denied use of the areas and trails 
designated for operation of off-road ve-
hicles, as deemed appropriate by au-
thorized officials of Land Between the 
Lakes.

Subpart B [Reserved]

PART 1306—RELOCATION ASSIST-
ANCE AND REAL PROPERTY AC-
QUISITION POLICIES

Subpart A—Regulations and Procedures

Sec.
1306.1 Purpose and applicability. 
1306.2 Uniform real property acquisition 

policy. 
1306.3 Surrender of possession. 
1306.4 Rent after acquisition. 
1306.5 Tenants‘ rights in improvements. 
1306.6 Expense of transfer of title and prora-

tion of taxes.

Subpart B [Reserved]

AUTHORITY: Sec. 213, Uniform Relocation 
Assistance and Real Property Acquisition 
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Policies Act of 1970, Pub. L. 91–646, 84 Stat. 
1894 (42 U.S.C. 4601) as amended by the Sur-
face Transportation and Uniform Relocation 
Assistance Act of 1987, Title IV of Pub. L. 
100–17, 101 Stat. 246–256 (42 U.S.C. 4601 note); 
48 Stat. 58, as amended (16 U.S.C. 831–831dd).

Subpart A—Regulations and 
Procedures

§ 1306.1 Purpose and applicability. 
(a) Purpose. The purpose of the regu-

lations and procedures in this Subpart 
A is to implement Uniform Relocation 
Assistance and Real Property acquisi-
tion Policies Act of 1970 (Pub. L. 91–646, 
84 Stat. 42 U.S.C. 4601) as amended by 
the Surface Transportation and Uni-
form Relocation Assistance Act of 1987 
(Title IV of Pub. L. 100–17, Stat. 246–256, 
42 U.S.C. 4601 note) (Uniform Act, as 
amended). 

(b) Applicability. (1) Titles and I and II 
of the Uniform Act, as amended, gov-
ern relocation assistance by TVA. For 
TVA program activities undertaken 
after April 1, 1989, relocation assistance 
under those titles will be governed by 
implementing regulations set forth in 
Subpart A and Subparts C through G of 
49 CFR Part 24. 

(2) Regulations and procedures for 
complying with the real property ac-
quisition provisions of Title III of the 
Uniform Act, as amended, are set forth 
in this part. 

[52 FR 48019, Dec. 17, 1987]

§ 1306.2 Uniform real property acquisi-
tion policy. 

(a) Before negotiations are initiated 
for acquisition of real property, the 
Chief of TVA’s Land Branch will cause 
the property to be appraised and estab-
lish an amount believed to be just com-
pensation therefor. The appraiser shall 
afford the owner or his representative 
an opportunity to accompany him dur-
ing his inspection of the property. 

(b) When negotiations are initiated 
to acquire real property, the owner will 
be given a written statement of, and 
summary of the basis for, the amount 
estimated as just compensation. The 
statement will identify the property 
and the interest therein to be acquired, 
including buildings and other improve-
ments to be acquired as a part of the 
real property, the amount of the esti-

mated just compensation, and the basis 
therefor. If only a portion of the prop-
erty is to be acquired, the statement 
will include a statement of damages 
and benefits, if any, to the remainder. 

[38 FR 3592, Feb. 8, 1973. Redesignated at 52 
FR 48019, Dec. 17, 1987]

§ 1306.3 Surrender of possession. 
Possession of real property will not 

be taken until the owner has been paid 
the agreed purchase price or TVA’s es-
timate of just compensation has been 
deposited in court in a condemnation 
proceeding. To the greatest extent 
practicable, no person will be required 
to move from property acquired by 
TVA without at least 90 days‘ written 
notice thereof. 

[38 FR 3592, Feb. 8, 1973. Redesignated at 52 
FR 48019, Dec. 17, 1987]

§ 1306.4 Rent after acquisition. 
If TVA rents real property acquired 

by it to the former owner or former 
tenant, the amount of rent shall not 
exceed the fair rental value on a short-
term basis. 

[38 FR 3592, Feb. 8, 1973. Redesignated at 52 
FR 48019, Dec. 17, 1987]

§ 1306.5 Tenants‘ rights in improve-
ments. 

Tenants of real property being ac-
quired by TVA will be paid just com-
pensation for any improvements owned 
by them, whether or not they might 
have a right to remove such improve-
ments under the terms of their ten-
ancy. Such payment will be made only 
upon the condition that all right, title, 
and interest of the tenant in such im-
provements shall be transferred to 
TVA and upon the further condition 
that the owner of the real property 
being acquired shall execute a dis-
claimer of any interest in said im-
provements. 

[38 FR 3592, Feb. 8, 1973. Redesignated at 52 
FR 48019, Dec. 17, 1987]

§ 1306.6 Expense of transfer of title 
and proration of taxes. 

In connection with the acquisition of 
real property by TVA: 

(a) TVA will, to the extent it deems 
fair and reasonable, bear all expenses 
incidental to the transfer of title to the 
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United States, including penalty costs 
for the prepayment of any valid pre-
existing recorded mortgage; 

(b) Real property taxes shall be pro-
rated to relieve the seller from paying 
taxes which are allocable to a period 
subsequent to vesting of title in the 
United States or the date of possession, 
whichever is earlier. 

[38 FR 3592, Feb. 8, 1973. Redesignated at 52 
FR 48019, Dec. 17, 1987]

Subpart B [Reserved]

PART 1307—NONDISCRIMINATION 
WITH RESPECT TO HANDICAP

Sec.
1307.1 Definitions. 
1307.2 Purpose. 
1307.3 Application. 
1307.4 Program discrimination. 
1307.5 Employment discrimination. 
1307.6 Program accessibility. 
1307.7 Assurances required. 
1307.8 Compliance information. 
1307.9 Conduct of investigations. 
1307.10 Procedure for effecting compliance. 
1307.11 Hearings. 
1307.12 Decisions and notices. 
1307.13 Effect on other regulations; super-

vision and coordination.

AUTHORITY: TVA Act, 48 Stat. 58 (1933) as 
amended, 16 U.S.C. 831–831dd (1976) and sec. 
504 of the Rehabilitation Act of 1973, Pub. L. 
93–112, as amended, 29 U.S.C. 794 (1976; Supp. 
II 1978).

SOURCE: 45 FR 22895, Apr. 4, 1980, unless 
otherwise noted.

§ 1307.1 Definitions. 
As used in this part, the following 

terms have the stated meanings, unless 
the context otherwise requires: 

(a) Section 504 means section 504 of 
the Rehabilitation Act of 1973, Pub. L. 
93–112, as amended, 29 U.S.C. 794. 

(b) Recipient means any individual, 
any State or its political subdivision, 
or any instrumentality of either, and 
any public or private agency, institu-
tion, organization, or other entity to 
which financial assistance is extended 
by TVA directly or through another re-
cipient, including any successor, as-
signee, or transferee of a recipient as 
hereinafter set forth, but excluding the 
ultimate beneficiary of the assistance. 

(c) Financial assistance means the 
grant or loan of money; the donation of 

real or personal property; the sale, 
lease, or license of real or personal 
property for a consideration which is 
nominal or reduced for the purpose of 
assisting the recipient; the waiver of 
charges which would normally be 
made, in order to assist the recipient; 
the entry into a contract where a pur-
pose is to give financial assistance to 
the contracting party; and similar 
transactions. 

(d) Facility means all or any portion 
of buildings, structures, equipment, 
roads, walks, parking lots, or other 
real or personal property or interest in 
such property. 

(e) Federal agency means any depart-
ment, agency, or instrumentality of 
the Government of the United States, 
other than TVA. 

(f) Handicapped person means any in-
dividual who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment, 
as further defined below, except that, 
as related to employment, the term 
handicapped individual does not include 
any individual who is an alcoholic or 
drug abuser whose current use of alco-
hol or drugs prevents such individual 
from performing the duties of the job 
in question or whose employment, by 
reason of such current drug or alcohol 
abuse, would constitute a direct threat 
to property or the safety of others: 

(1) Physical or mental impairment 
means (i) any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more 
of the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or (ii) 
any mental or psychological disorder, 
such as mental retardation, organic 
brain syndrome, emotional or mental 
illness, and specific learning disabil-
ities. The term physical or mental im-
pairment includes, but is not limited to, 
such diseases and conditions as ortho-
pedic, visual, speech, and hearing im-
pairments; cerebral palsy; epilepsy; 
muscular dystrophy; multiple sclerosis; 
cancer; heart disease; diabetes; mental 
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retardation; emotional illness; and 
drug addiction and alcoholism. 

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a physical or 
mental impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having such an im-
pairment means (i) has a physical or 
mental impairment that does not sub-
stantially limit major life activities 
but which is treated by a recipient as 
constituting such a limitation; (ii) has 
a physical or mental impairment that 
substantially limits major life activi-
ties only as a result of the attitudes of 
others toward the impairment; or (iii) 
does not have a physical or mental im-
pairment as defined in paragraph (f)(1) 
of this section but is treated by a re-
cipient as having such an impairment. 

(g) Qualified handicapped person 
means (1) with respect to employment, 
a handicapped person (except an alco-
holic or drug abuser as defined in para-
graph (f) of this section), who, with 
reasonable accommodation, can per-
form the essential functions of the job 
in question and (2) with respect to serv-
ices, a handicapped person who meets 
the essential eligibility requirements 
for the receipt of such services. 

(h) Historic property means an 
architecturally, historically, or cul-
turally significant property listed in or 
eligible for listing in the National Reg-
ister of Historic Places, or a property 
officially designated as having archi-
tectural, historic, or cultural signifi-
cance under a statute of the appro-
priate State or local governmental 
body. 

(i) Building alterations means those 
changes to existing conditions and 
equipment of a building which do not 
involve any structural changes, but 
which typically improve and upgrade a 
building, such as site improvements 
and alterations to stairways, doors, 
toilets or elevators. 

(j) Structural changes shall mean 
those changes which alter the struc-
ture of a building, including but not 

limited to its load bearing walls and all 
types of post and beam systems in 
wood, steel, iron or concrete.

§ 1307.2 Purpose. 

The purpose of this part is to effec-
tuate section 504 to the end that no 
otherwise qualified handicapped indi-
vidual shall, solely by reason of his or 
her handicap, be excluded from the par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination under 
any program or activity receiving fi-
nancial assistance from TVA.

§ 1307.3 Application. 

This part applies to any program in 
which financial assistance is provided 
by TVA, except that this part does not 
apply to any (a) TVA procurement con-
tracts, contracts with other Federal 
agencies, or contracts of insurance or 
guaranty, (b) money paid, property 
transferred, or other assistance ex-
tended to a recipient under any pro-
gram before the effective date of this 
part, or (c) assistance to any individual 
or entity which is the ultimate bene-
ficiary under any such program. Noth-
ing in paragraph (b) of this section ex-
empts any recipient of financial assist-
ance under a contract in effect on the 
effective date of this part from compli-
ance with this part.

§ 1307.4 Program discrimination. 

(a) General. No qualified handicapped 
person, shall, on the basis of handicap, 
be excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under any 
program or activity to which this part 
applies. 

(b) Specific discriminatory actions. (1) A 
recipient under any program to which 
this part applies shall not, directly or 
through contractual, licensing, or 
other arrangements, on the basis of 
handicap: 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
services available under the program; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others under the program; 
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(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others under the pro-
gram; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others, un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others under 
the program; 

(v) Aid or perpetuate discrimination 
against a qualified handicapped person 
by providing significant assistance to 
an agency, organization, or entity that 
discriminates on the basis of handicap 
in providing any aid, benefit, or service 
to beneficiaries of the recipient’s pro-
gram; 

(vi) Deny a qualified handicapped 
person the opportunity to participate 
as a member of planning or advisory 
boards with respect to the program; or 

(vii) Otherwise limit a qualified 
handicapped person in the enjoyment 
under the program of any right, privi-
lege, advantage, or opportunity en-
joyed by others under the program. 

(2) A recipient shall not deny a quali-
fied handicapped person the oppor-
tunity to participate under the pro-
gram in activities that are not sepa-
rate or different, despite the existence 
of permissibly separate or different ac-
tivities. 

(3) A recipient shall not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration (i) that have the effect 
of subjecting qualified handicapped 
persons to discrimination on the basis 
of handicap, (ii) that have the purpose 
or effect of defeating or substantially 
impairing accomplishment of the ob-
jectives of the program with respect to 
handicapped persons, or (iii) that per-
petuate the discrimination of another 
recipient if both recipients are subject 
to common administrative control. 

(4) A recipient shall not, in deter-
mining the site or location of a facility 
under the program, make selections (i) 
that have the effect of excluding handi-

capped persons from, denying them the 
benefits of, or otherwise subjecting 
them to discrimination under the pro-
gram, or (ii) that have the purpose or 
effect of defeating or substantially im-
pairing the accomplishment of the ob-
jectives of the program or activity 
with respect to handicapped persons. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or executive 
order to handicapped persons or the ex-
clusion of a specific class of handi-
capped persons from a program limited 
by Federal statute or executive order 
to a different class of handicapped per-
sons is not prohibited by this part. 

(d) Recipients shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. A re-
cipient who wishes to establish a policy 
of separate programs or different treat-
ment for handicapped and nonhandi-
capped persons shall request and re-
ceive written approval from TVA be-
fore instituting such policy or under-
taking any such separate treatment. 

(e) Recipients shall take appropriate 
steps to ensure that communications 
to their applicants, employees, and 
beneficiaries are available to such per-
sons with impaired vision and hearing.

§ 1307.5 Employment discrimination. 
(a) General. No qualified handicapped 

person shall, on the basis of handicap, 
be subjected to discrimination in em-
ployment under any program or activ-
ity subject to this part. 

(b) Specific discriminatory actions. 
With respect to a program or activity 
subject to this part, a recipient shall 
not limit, segregate, or classify appli-
cants or employees in any way that ad-
versely affects their opportunities or 
status because of handicap. 

(c) A recipient shall make all deci-
sions concerning employment under 
any program or activity subject to this 
part in a manner which ensures that 
discrimination on the basis of handicap 
does not occur, including the following 
activities: 

(1) Recruitment, advertising, and 
processing of applications for employ-
ment; 

(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 

VerDate Mar<13>2002 10:56 Apr 10, 2002 Jkt 197055 PO 00000 Frm 00179 Fmt 8010 Sfmt 8010 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



180

18 CFR Ch. XIII (4–1–02 Edition)§ 1307.5

layoff, termination, right of return 
from layoff, and rehiring; 

(3) Rates of pay or any other form of 
compensation and changes in com-
pensation; 

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression, 
and seniority lists; 

(5) Leaves of absence, sick leave, or 
any other leave; 

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(7) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, and selection 
for leaves of absence to pursue train-
ing; 

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and 

(9) Any other term, condition, or 
privilege of employment. 

(d) A recipient shall not participate 
in a contractual or other relationship 
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by 
this part, including relationships with 
employment and referral agencies, 
with labor unions, with organizations 
providing or administering fringe bene-
fits to employees of the recipient, and 
with organizations providing training 
and apprenticeship programs. 

(e) Reasonable accommodation. (1) A 
recipient shall make reasonable accom-
modation to the known physical or 
mental limitations of an otherwise 
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate that the accommodation 
would impose an undue hardship on the 
operation of the program or activity 
subject to this part. Reasonable accom-
modation may include: 

(i) Making facilities used by employ-
ees readily accessible to and usable by 
handicapped persons; and 

(ii) Job restructuring, part-time or 
modified work schedules, acquisition 
or modification of equipment or de-
vices, the provision of readers or inter-
preters, or other similar actions. 

(2) In determining whether an accom-
modation would impose an undue hard-
ship on the operation of a recipient’s 

program or activity under this para-
graph factors to be considered include 
but are not limited to: 

(i) The nature and cost of the accom-
modation needed, and its effect, if any, 
on the recipient’s programs. 

(ii) The kind of operation conducted 
by the recipient, including the com-
position and structure of the recipi-
ent’s workforce; and 

(iii) The overall size of the recipient’s 
program or activity with respect to 
number of employees, number and type 
of facilities, and size of budget. 

(3) It is not an undue hardship with 
respect to a qualified handicapped em-
ployee or applicant if the sole basis for 
the claim of hardship is the need to 
make an accommodation to the phys-
ical or mental limitations of the other-
wise qualified employee or applicant 
and the accommodation is deemed by 
TVA to be reasonable. 

(f) Employment criteria. A recipient 
shall not use employment tests or cri-
teria that discriminate against handi-
capped persons and shall ensure that 
employment tests are adapted for use 
by persons who have handicaps that 
impair sensory, manual, or speaking 
skills. 

(g) Preemployment inquiries. (1) A re-
cipient shall not conduct a preemploy-
ment medical examination or make a 
preemployment inquiry as to whether 
an applicant is a handicapped person or 
as to the nature or severity of a handi-
cap except as set out in this paragraph 
(g). 

(2) A recipient may make a pre-
employment inquiry into an appli-
cant’s ability to perform job-related 
functions. 

(3) When a recipient is taking reme-
dial action to correct the effects of 
past discrimination, taking voluntary 
action to overcome the effects of condi-
tions that resulted in limited partici-
pation in its TVA-assisted program or 
activity or is taking affirmative action 
pursuant to section 503 of the Rehabili-
tation Act of 1973, the recipient may 
invite applicants for employment to in-
dicate whether and to what extent they 
are handicapped: Provided, That the re-
cipient states clearly on any written 
questionnaire used for this purpose, or 
makes clear orally if no written ques-
tionnaire is so used, that: 
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(i) The information requested is in-
tended for use solely in connection 
with such remedial, voluntary or af-
firmative action efforts; 

(ii) The information is being re-
quested on a voluntary basis and it will 
be kept confidential as provided in 
paragraph (g)(4) of this section; 

(iii) Refusal to provide the informa-
tion will not subject the applicant or 
employee to any adverse treatment; 
and 

(iv) The information will be used 
only in accordance with this part. 

(4) Nothing in this section shall pro-
hibit a recipient from conditioning an 
offer of employment on the results of a 
medical examination conducted prior 
to the employee’s entrance on duty: 
Provided, That: 

(i) All entering employees are sub-
jected to such an examination regard-
less of handicap; and 

(ii) The results of such an examina-
tion are used only in accordance with 
the requirements of this part. 

(5) Information obtained in accord-
ance with this section as to the med-
ical condition or history of an em-
ployee or applicant shall be collected 
and maintained on separate forms that 
shall be accorded confidentiality as 
medical records, except that: 

(i) Supervisors and managers may be 
informed regarding restrictions on the 
work or duties of handicapped persons 
and regarding necessary accommoda-
tions; 

(ii) First aid and safety personnel 
may be informed, where appropriate, if 
the condition might require emergency 
treatment; and 

(iii) TVA officials investigating com-
pliance with section 504 shall be pro-
vided information which they deem rel-
evant upon request.

§ 1307.6 Program accessibility. 
(a) General. No qualified handicapped 

person shall, because facilities are in-
accessible to or unusable by handi-
capped persons, be denied the benefits 
of, be excluded from participation in, 
or otherwise be subjected to discrimi-
nation under any program subject to 
this part. 

(b) Existing facilities. (1) Each program 
subject to this part shall be operated so 
that, viewed in its entirety, it is read-

ily accessible to and usable by quali-
fied handicapped persons. This para-
graph does not necessarily require a re-
cipient to make each of its existing fa-
cilities or every part of an existing fa-
cility accessible to and usable by 
handicapped persons. A recipient is not 
required to make building alterations 
or structural changes if other methods 
are effective in achieving program ac-
cessibility. Such compliance methods 
may include (subject to the provisions 
of §§ 1307.4 and 1307.5), reassigning pro-
grams or activities to accessible loca-
tions within a facility; providing as-
sistance to handicapped persons into or 
through an otherwise inaccessible fa-
cility; delivering programs or activi-
ties at other alternative sites which 
are accessible and are operated or 
available for use by the recipient; or 
other methods which comply with the 
intent of this paragraph. 

(2) This paragraph governs the tim-
ing of development of transition plans 
and the completion of necessary build-
ing alterations and structural changes 
to existing facilities, including historic 
property covered by paragraph (c) of 
this section. If building alterations or 
structural changes will be necessary to 
make covered programs or activities in 
existing facilities of a recipient acces-
sible, the recipient shall develop a 
transition plan setting forth the steps 
necessary to complete the alterations 
or changes in accordance with such 
standards as TVA may specify in the 
contract or agreement, and shall have 
the plan approved by TVA. If the finan-
cial assistance from TVA is expected to 
last for less than three years, the con-
tract or agreement shall specify the 
date by which the transition plan shall 
be developed and approved. If the fi-
nancial assistance from TVA is ex-
pected to last for at least three years, 
the transition plan shall be developed 
and submitted to TVA within six 
months from the effective date of the 
contract or agreement, subject to ex-
tension by TVA for an additional six 
month period, for good cause shown to 
it. A transition plan shall: 

(i) Be developed with the assistance 
of interested persons or organizations 
representing handicapped persons; 
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(ii) Be available for public inspection 
after approval by TVA (or at any ear-
lier time required by state or local law 
applicable to the recipient); 

(iii) Identify the official responsible 
for implementation of the approved 
plan; and 

(iv) Specify the date by which the re-
quired alterations or changes shall be 
completed, which shall be as soon as 
practicable and in no event later than 
three years after the effective date 
that financial assistance is extended by 
TVA. 

(3) Alterations to existing facilities 
shall, to the maximum extent feasible, 
be designed and constructed to be read-
ily accessible to and usable by handi-
capped persons. 

(c) Historic property. If a recipient’s 
program or activity uses an existing fa-
cility which is an historic property, the 
recipient shall endeavor to assure com-
pliance with paragraph (b)(1) of this 
section by compliance methods which 
do not alter the historic character or 
architectural integrity of the historic 
property. The recipient must deter-
mine that program accessibility cannot 
be accomplished by such alternative 
methods before considering building al-
terations as a compliance method. To 
the maximum extent possible any 
building alterations determined to be 
necessary shall be undertaken so as not 
to alter or destroy architecturally sig-
nificant elements or features. A recipi-
ent may determine that structural 
changes are necessary to accomplish 
program accessibility only if the re-
cipient has determined that accessi-
bility cannot feasibly be accomplished 
by any of the other foregoing methods. 
To the maximum extent possible, any 
structural changes determined to be 
necessary shall be undertaken so as not 
to alter or destroy architecturally sig-
nificant elements or features. 

(d) New construction. (1) New facilities 
required under a program subject to 
this part shall be designed and con-
structed to be readily accessible to and 
usable by handicapped persons. 

(2) Effective as of November 4, 1988, 
design, construction, or alteration of 
buildings in conformance with Sections 
3–8 of the Uniform Federal Accessi-
bility Standards (UFAS) (41 CFR Sub-
part 101–19.6 app. A) shall be deemed to 

comply with the requirements of this 
section with respect to those buildings. 
Departures from particular technical 
and scoping requirements of UFAS by 
the use of other methods are permitted 
where substantially equivalent or 
greater access to and usability of the 
building is provided. 

(3) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms 
and other spaces that, because of their 
intended use, will not require accessi-
bility to the public or beneficiaries or 
result in the employment or residence 
therein of physically handicapped per-
sons. 

(4) This section does not require re-
cipients to make building alterations 
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member. 

[45 FR 22895, Apr. 4, 1980, as amended at 53 
FR 39083, Oct. 5, 1988]

§ 1307.7 Assurances required. 

(a) TVA contributes financial assist-
ance only under agreements which con-
tain a provision which specifically re-
quires compliance with this part and 
compliance with such standards for 
construction and alteration of facili-
ties as TVA may provide. If the finan-
cial assistance involves the furnishing 
of real property, the agreement shall 
obligate the recipient, or the transferee 
in the case of a subsequent transfer, for 
the period during which the real prop-
erty is used for a purpose for which the 
financial assistance is extended or for 
another purpose involving the provi-
sion of similar services or benefits. 
Where the financial assistance involves 
the furnishing of personal property, the 
agreement shall obligate the recipient 
during the period for which ownership 
or possession of the property is re-
tained. In all other cases the agree-
ment shall obligate the recipient for 
the period during which financial as-
sistance is extended pursuant to the 
agreement. TVA shall specify the form 
of the foregoing agreement, and the ex-
tent to which an agreement shall be 
applicable to subcontractors, trans-
ferees, successors in interest, and other 
participants in the program. 
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(b) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, acquired through a pro-
gram of TVA financial assistance, or in 
the case where financial assistance was 
provided in the form of a transfer by 
TVA of real property or interest there-
in, the instrument effecting or record-
ing the transfer of title shall contain a 
convenant running with the land assur-
ing compliance with this part and the 
guidelines contained herein for the pe-
riod during which the real property is 
used for a purpose for which the TVA 
financial assistance is extended or for 
another purpose involving the provi-
sion of similar services or benefits. 
Where no transfer of property is in-
volved, but property is improved under 
a program of TVA financial assistance, 
the recipient shall agree to include 
such a covenant in any subsequent 
transfer of such property. Where the 
property is obtained by transfer from 
TVA, the covenant against discrimina-
tion may also include a condition cou-
pled with a right to be reserved by TVA 
to revert title to the property in the 
event of a breach of the covenant 
where, in the discretion of TVA, such a 
condition and right of reverter is ap-
propriate to the program under which 
the real property is obtained and to the 
nature of the grant and the grantee. In 
such event, if a transferee of real prop-
erty proposes to mortgage or otherwise 
encumber the real property as security 
for financing construction of new, or 
improvement of existing, facilities on 
such property for the purposes for 
which the property was transferred, 
TVA may agree, upon request of the 
transferee and if necessary to accom-
plish such financing, and upon such 
conditions as it deems appropriate, to 
forbear the exercise of such right to re-
vert title for so long as the lien of such 
mortgage or other encumbrance re-
mains effective.

§ 1307.8 Compliance information. 

(a) Cooperation and assistance. TVA 
shall to the fullest extent practicable 
seek the cooperation of recipients in 
obtaining compliance with this part 
and shall provide assistance and guid-
ance to recipients to help them comply 
voluntarily with this part. 

(b) Compliance reports. Each recipient 
shall keep such records and submit to 
TVA timely, complete and accurate 
compliance reports at such times, and 
in such form and containing such infor-
mation, as TVA may determine to be 
necessary to enable it to ascertain 
whether the recipient has complied or 
is complying with this part. In the case 
of any program under which a primary 
recipient extends financial assistance 
to any other recipient, such other re-
cipient shall also submit such compli-
ance reports to the primary recipient 
as may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under this part. 

(c) Access to sources of information. 
Each recipient shall permit access by 
TVA during normal business hours to 
such of its books, records, accounts, 
and other sources of information, and 
its facilities, as TVA may require to 
ascertain compliance with this part. 
Where any information required of a 
recipient is in the exclusive possession 
of any other agency, institution or per-
son and this agency, institution or per-
son shall fail or refuse to furnish this 
information, the recipient shall so cer-
tify in its report and set forth the ef-
forts it has made to obtain the infor-
mation. 

(d) Information to employees, bene-
ficiaries and participants. Each recipient 
shall make available to employees, 
participants, beneficiaries, and other 
interested persons such information re-
garding the provisions of this part and 
its applicability to the program under 
which the recipient receives financial 
assistance, and shall make such infor-
mation available to them in such man-
ner, as TVA finds necessary to apprise 
such persons of the protections against 
discrimination assured them by section 
504 and this part.

§ 1307.9 Conduct of investigations. 
(a) Periodic compliance reviews. TVA 

shall from time to time review the 
practices of recipients to determine 
whether they are complying with this 
part. 

(b) Complaints. Any individual who 
claims (individually or on behalf of any 
specific class of individuals) to have 
been subjected to discrimination pro-
hibited by this part may, personally or 
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by a representative, file with TVA a 
written complaint. A complaint must 
be filed not later than ninety (90) days 
from the date of the alleged discrimi-
nation, unless the time for filing is ex-
tended by TVA. 

(c) Investigations. TVA will make a 
prompt investigation whenever a com-
pliance review, report, complaint, or 
any other information indicates a pos-
sible failure to comply with this part. 
The investigation shall include, where 
appropriate, a review of the pertinent 
practices and policies of the recipient, 
the circumstances under which the pos-
sible noncompliance with this part oc-
curred, and other factors relevant to a 
determination as to whether the recipi-
ent has failed to comply with this part. 

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c) 
of this section indicates a failure to 
comply with this part, TVA will so in-
form the recipient and the matter will 
be resolved by informal means when-
ever possible. If TVA determines that 
the matter cannot be resolved by infor-
mal means, action will be taken as pro-
vided for in § 1307.10. 

(2) If an investigation does not war-
rant action pursuant to paragraph (d) 
(1) of this section, TVA will so inform 
the recipient and the complainant, if 
any, in writing. 

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any 
right or privilege secured by section 504 
or this part, or because the individual 
had made a complaint, testified, as-
sisted, or participated in any manner 
in an investigation, proceeding, or 
hearing under this part. The identity of 
complainants shall be kept confiden-
tial except to the extent necessary to 
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing, or judicial proceeding 
arising thereunder.

§ 1307.10 Procedure for effecting com-
pliance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means, 

compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue financial assistance or by any 
other means authorized by law. Such 
other means may include, but are not 
to be limited to, (1) a reference to the 
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any 
rights of the United States under any 
law of the United States, (2) institution 
of appropriate proceedings by TVA to 
enforce the provisions of the agreement 
of financial assistance or of any deed or 
instrument relating thereto, and (3) 
any applicable proceeding under State 
or local law. 

(b) Noncompliance with § 1307.7. If any 
entity requesting financial assistance 
from TVA declines to furnish the as-
surance required under § 1307.7, or oth-
erwise fails or refuses to comply with a 
requirement imposed by or pursuant to 
that section, financial assistance may 
be refused in accordance with the pro-
cedures of paragraph (c) of this section; 
and for such purposes, the term ‘‘re-
cipient’’ includes one who has been de-
nied financial assistance. TVA shall 
not be required to provide assistance in 
such a case during the pendency of the 
administrative proceedings under such 
paragraph except that TVA shall con-
tinue assistance during the pendency of 
such proceedings where such assistance 
was due and payable pursuant to an 
agreement therefor entered into with 
TVA prior to the effective date of this 
part. 

(c) Termination of or refusal to grant or 
to continue financial assistance. No order 
suspending, terminating or refusing to 
grant or continue financial assistance 
shall become effective until (1) TVA 
has advised the recipient of the failure 
to comply and has determined that 
compliance cannot be secured by vol-
untary means, (2) there has been an ex-
press finding on the record, after op-
portunity for hearing, of a failure by 
the recipient to comply with a require-
ment imposed by or pursuant to this 
part, including any act of discrimina-
tion on the basis of handicap in viola-
tion of this part, and (3) the action has 
been approved by the TVA Board pur-
suant to § 1307.12. Any action to sus-
pend or terminate or to refuse to grant 
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or to continue financial assistance 
shall be limited to the particular re-
cipient as to whom such a finding had 
been made and shall be limited in its 
effect to the particular program, or 
part thereof, in which such noncompli-
ance had been so found. 

(d) Other means authorized by law. No 
action to effect compliance by any 
other means authorized by law shall be 
taken until (1) TVA has determined 
that compliance cannot be secured by 
voluntary means, (2) the recipient or 
other person has been notified of its 
failure to comply and of the action to 
be taken to effect compliance, and (3) 
the expiration of at least ten (10) days 
from the mailing of such notice to the 
recipient or other person. During this 
period of at least ten (10) days addi-
tional efforts will be made to persuade 
the recipient or other person to comply 
with this part and to take such correc-
tive action as may be appropriate.

§ 1307.11 Hearings. 

(a) Opportunity for hearing. Whenever 
an opportunity for a hearing is re-
quired by § 1307.10, reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected recipient. This notice shall ad-
vise the recipient of the action pro-
posed to be taken, the specific provi-
sion under which the proposed action 
against it is to be taken, and the mat-
ters of fact or law asserted as the basis 
for this action, and shall either (1) fix 
a date not less than twenty (20) days 
after the date of such notice within 
which the recipient may request of 
TVA that the matter be scheduled for 
hearing or (2) advise the recipient that 
the matter in question has been set 
down for hearing at a stated time and 
place. The time and place so fixed shall 
be reasonable and shall be subject to 
change for cause. The complainant, if 
any, shall be advised of the time and 
place of the hearing. A recipient may 
waive a hearing and submit written in-
formation and argument for the record. 
The failure of a recipient to request a 
hearing under this subsection or to ap-
pear at a hearing for which a date has 
been set shall be deemed to be a waiver 
of the right to a hearing and a consent 
to the making of a decision on the 

basis of such information as is avail-
able. 

(b) Time and place of hearing. Hear-
ings shall be held at the time and place 
fixed by TVA unless it determines that 
the convenience of the recipient re-
quires that another place be selected. 
Hearings shall be held before the TVA 
Board or before a ‘‘hearing officer’’ who 
shall be either a member of the TVA 
Board or, at the discretion of the 
Board, a person designated by the 
Board who shall not be employed in or 
under the TVA division through or 
under which the financial assistance 
has been extended by TVA to the re-
cipient involved in the hearing. 

(c) Right to counsel. In all proceedings 
under this section, the recipient and 
TVA shall have the right to be rep-
resented by counsel. 

(d) Procedures, evidence, and record. (1) 
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in accordance with such rules of 
procedure as are proper (and not incon-
sistent with this section) relating to 
the conduct of the hearing, giving of 
notices subsequent to those provided 
for in paragraph (a) of this section, 
taking of testimony, exhibits, argu-
ments and briefs, requests for findings, 
and other related matters. Both TVA 
and the recipient shall be entitled to 
introduce all relevant evidence on the 
issues as stated in the notice for hear-
ing or as determined by the officer con-
ducting the hearing at the outset of or 
during the hearing. 

(2) Technical rules of evidence will 
not apply to hearings conducted pursu-
ant to this part, but rules or principles 
designed to assure production of the 
most credible evidence available and to 
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. That officer may 
exclude irrelevant, immaterial, or un-
duly repetitious evidence. All docu-
ments and other evidence offered or 
taken for the record shall be open to 
examination by the parties and oppor-
tunity shall be given to refute facts 
and arguments advanced on either side 
of the issues. A transcript shall be 
made of the oral evidence except to the 
extent the substance thereof is stipu-
lated for the record. All decisions shall 
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be based upon the hearing record and 
written findings shall be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance with this part with respect 
to two or more programs to which this 
part applies, or noncompliance with 
this part and the regulations of one or 
more other Federal agencies issued 
under section 504, the TVA Board may, 
by agreement with such other agency, 
provide for the conduct of consolidated 
or joint hearings, and for the applica-
tion to such hearings of rules of proce-
dure not inconsistent with this part. 
Final decisions in such cases, insofar as 
this part is concerned, shall be made in 
accordance with § 1307.12.

§ 1307.12 Decisions and notices. 
(a) Decision by a member of the TVA 

Board or a hearing officer. If the hearing 
is held before a ‘‘hearing officer’’ as de-
fined in § 1307.11(b), that hearing officer 
shall either make an initial decision, if 
so authorized, or certify the entire 
record including recommended findings 
and proposed decision to the TVA 
Board for a final decision. A copy of 
such initial decision or certification 
shall be mailed to the recipient. Where 
the initial decision is made by a hear-
ing officer, the recipient may file with 
the TVA Board exceptions to the ini-
tial decision, which shall include a 
statement of reasons therefor. Such ex-
ceptions shall be filed within thirty (30) 
days of the mailing of the notice of ini-
tial decision. In the absence of excep-
tions, the TVA Board may on its own 
motion within forty-five (45) days after 
the initial decision serve on the recipi-
ent a notice that it will review the de-
cision. Upon the filing of such excep-
tions or of such notice of review, the 
TVA Board shall review the initial de-
cision and issue its own decision there-
on including the reasons therefor. In 
the absence of either exceptions or a 
notice of review, the initial decision 
shall constitute the final decision of 
the TVA Board. 

(b) Decisions on record or review by the 
TVA Board. Whenever a record is cer-
tified to the TVA Board for decision or 
it reviews the decision of a hearing of-
ficer pursuant to paragraph (a) of this 
section, or whenever the TVA Board 

conducts the hearing, the recipient 
shall be given reasonable opportunity 
to file with the Board briefs or other 
written statements of its contentions, 
and a copy of the final decision of the 
Board shall be given in writing to the 
recipient and to the complainant, if 
any. 

(c) Decisions on record where a hearing 
is waived. Whenever a hearing is 
waived, a decision shall be made by the 
TVA Board on the record and a copy of 
such decision shall be given to the re-
cipient, and to the complainant, if any. 

(d) Rulings required. Each decision 
shall set forth a ruling on each finding, 
conclusion, or exception presented, and 
shall identify the requirement or re-
quirements imposed by or pursuant to 
this part with which it is found that 
the recipient has failed to comply. 

(e) Approval by TVA Board. Any final 
decision (other than a decision by the 
TVA Board) which provides for the sus-
pension or termination of, or the re-
fusal to grant or continue financial as-
sistance, or the imposition of any other 
sanction available under this part or 
section 504 shall promptly be trans-
mitted to the TVA Board which may 
approve such decision, vacate it, or 
remit or mitigate any sanction im-
posed. 

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue financial assistance, in whole or 
in part, under the program involved, 
and may contain such terms, condi-
tions, and other provisions as are con-
sistent with and will effectuate the 
purposes of section 504 and this part, 
including provisions designed to assure 
that no financial assistance will there-
after be extended under such program 
to the recipient determined by such de-
cision to have failed to comply with 
this part, unless and until it corrects 
its noncompliance and satisfies TVA 
that it will fully comply with this part. 

(g) Posttermination proceedings. (1) A 
recipient adversely affected by an 
order issued under paragraph (f) of this 
section shall be restored to full eligi-
bility to receive financial assistance 
upon satisfaction of the terms and con-
ditions for such eligibility contained in 
that order, or if the recipient otherwise 
comes into compliance with this part 
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and provides reasonable assurance of 
future full compliance with this part. 

(2) Any recipient adversely affected 
by an order entered pursuant to para-
graph (f) of this section may at any 
time request that TVA fully restore 
the recipient’s eligibility to receive fi-
nancial assistance. Any such request 
shall be supported by information 
showing that the recipient has met the 
requirements of paragraph (g)(1) of this 
section. If TVA determines that those 
requirements have been satisfied, it 
shall restore such eligibility. 

(3) If TVA denies any such request, 
the recipient may submit a request for 
a hearing in writing, specifying its rea-
sons for believing TVA to have been in 
error. The recipient shall thereupon be 
given an expeditious hearing, with a 
decision on the record, in accordance 
with rules of procedure issued by TVA. 
The recipient, upon proving at such a 
hearing that the requirements of para-
graph (g)(1) of this section are satis-
fied, will be restored to such eligi-
bility. While proceedings under this 
paragraph are pending, the sanctions 
imposed by the order issued under 
paragraph (f) of this section shall re-
main in effect.

§ 1307.13 Effect on other regulations; 
supervision and coordination. 

(a) Effect on other regulations. Nothing 
in this part shall be deemed to super-
sede or affect any of the following (in-
cluding future amendments thereof): 
(1) Regulations by TVA and other Fed-
eral agencies issued with respect to 
section 503 of the Rehabilitation Act of 
1973, or (2) any other regulations or in-
structions, insofar as they prohibit dis-
crimination on the ground of handicap 
in any program or situation to which 
this part is inapplicable, or which pro-
hibit discrimination on any other 
ground. 

(b) Supervison and coordination. TVA 
may from time to time assign to offi-
cials of other Federal agencies, with 
the consent of such agencies, respon-
sibilities in connection with the effec-
tuation of the purposes of section 504 
and this part (other than responsibility 
for final decision as provided in 
§ 1307.12), including the achievement of 
effective coordination and maximum 
uniformity within the Executive 

Branch of the government in the appli-
cation of section 504 and this part to 
similar programs and in similar situa-
tions. Any action taken, determination 
made, or requirement imposed by an 
official of another federal agency act-
ing pursuant to an assignment of re-
sponsibility under this part shall have 
the same effect as though such action 
had been taken by TVA.
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otherwise noted. Redesignated at 44 FR 30682, 
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Subpart A—General Matters

§ 1308.1 Purpose and organization. 

The regulations in this part imple-
ment the Contract Disputes Act of 1978 
as it relates to TVA. This part consists 
of 5 subparts. Subpart A deals with 
matters applicable throughout the 
part, incuding definitions. Subpart B 
deals with Contracting Officers‘ deci-
sions. Subpart C deals with general 
matters concerning the TVA Board of 
Contract Appeals. Subpart D deals with 
hearing and prehearing procedures, in-
cluding discovery. Subpart E deals 
with subpoenas.

§ 1308.2 Definitions. 

For the purposes of this part, unless 
otherwise provided: 

(a) The term Act means the Contract 
Disputes Act of 1978, 92 Stat. 2383–91. 

(b) The term Board means the TVA 
Board of Contract Appeals. 

(c) The term claim means a written 
demand by a Contractor, in compliance 
with this paragraph, for a decision by a 
Contracting Officer under a disputes 
clause. A claim must: 

(1) State the amount of monetary re-
lief, or the kind of nonmonetary relief, 
sought, and identify the contract pro-
vision relied upon; 

(2) Include sufficient supporting data 
to permit the Contracting Officer to 
decide the claim, or provide appro-
priate reference to previously sub-
mitted data; 

(3) If monetary relief totalling more 
than $50,000 is involved, include a 
signed certification by the Contractor 
that the claim is made in good faith, 
that the supporting data are accurate 
and complete to the best of the Con-
tractor’s knowledge and belief, and 
that the amount requested accurately 
reflects the contract adjustment for 

which the Contractor believes TVA is 
liable; 

(4) Be signed by the Contractor, or on 
its behalf if the Contractor is other 
than an individual. If signed on a Con-
tractor’s behalf, the claim must in-
clude evidence of the authority of the 
individual so signing it, and of the indi-
vidual signing any certification re-
quired by this paragraph, unless such 
authority appears in the contract or 
contract file. 
The Contracting Officer has no author-
ity to waive any of the requirements of 
this paragraph. 

(d) The term contract means an agree-
ment in writing entered into by TVA 
for: 

(1) The procurement of property, 
other than real property in being; 

(2) The procurement of nonpersonal 
services; 

(3) The procurement of construction, 
alteration, repair or maintenance of 
real property; or 

(4) The disposal of personal property. 
The term ‘‘contract’’ does not include 
any TVA contract for the sale of fer-
tilizer or electric power, or any TVA 
contract related to the conduct or op-
eration of the electric power system. 

(e) The term Contracting Officer 
means TVA’s Director of Purchasing, 
or duly authorized representative act-
ing within the limits of the representa-
tive’s authority. The TVA Purchasing 
Agent who administers a contract for 
TVA is designated as the duly author-
ized representative of the Director of 
Purchasing to act as Contracting Offi-
cer for all purposes in the administra-
tion of the contract (including, without 
limitation, decision of claims under 
the disputes clause). Such a designa-
tion continues until it is revoked or 
modified by written notice to the Con-
tractor and the Purchasing Agent from 
TVA’s Director of Purchasing. 

(f) The term Contractor means a party 
to a TVA contract which contains a 
disputes clause. The term ‘‘Con-
tractor’’ does not include TVA. 

(g) The term disputes clause means a 
clause in a TVA contract requiring 
that a contract dispute be resolved 
through a TVA-conducted administra-
tive process. It does not include, for ex-
ample, arbitration provisions, or provi-
sions specifying an independent third 
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party to decide certain kinds of mat-
ters or special mechanisms to establish 
prices or price adjustments in con-
tracts. 

(h) The term Hearing Officer means a 
member of the Board who has been des-
ignated to hear and determine a par-
ticular matter pending before the 
Board. 

(i) The term TVA means the Ten-
nessee Valley Authority. 

(j) A term defined as in a contract 
subject to this part shall have the 
meaning given it in the contract.

§ 1308.3 Exclusions. 

(a) This part does not apply to any 
TVA contract which does not contain a 
disputes clause. 

(b) Except as otherwise specifically 
provided, this part does not apply to 
any TVA contract entered into prior to 
March 1, 1979, or to any dispute relat-
ing to such a contract.

§ 1308.4 Coverage of certain excluded 
Contractors. 

(a) A Contractor whose contract is 
excluded from this part under § 1308.3(b) 
may elect to proceed under this part 
and the Act with respect to any dispute 
pending before a Contracting Officer on 
March 1, 1979, or initiated thereafter. If 
the disputes clause in the contract is 
not an ‘‘all disputes’’ clause (see Patton 
Wrecking & Dem. Co. v. Tennessee Valley 
Authority, 465 F.2d 1073 (5th Cir. 1972)), 
a Contractor’s election under this sec-
tion shall cause the provisions of the 
first two sentences of section 6(a) of 
the Act to apply to the contract, and 
such an election shall be irrevocable. 

(b) A Contractor makes an election 
under paragraph (a) of this section by 
giving written notice to the Con-
tracting Officer stating that the Con-
tractor elects to proceed with the dis-
pute under the Act. For disputes pend-
ing on March 1, 1979, the notice shall be 
actually received by the Contracting 
Officer within 30 days after the Con-
tractor receives the Contracting Offi-
cer’s decision. For disputes initiated 
thereafter, the notice shall be included 
in the document first requesting a deci-
sion by the Contracting Officer.

§ 1308.5 Interest. 

TVA shall pay a Contractor interest 
on the amount found to be due on a 
claim: 

(a) From the date payment is due 
under the contract or the Contracting 
Officer receives the claim, whichever is 
later, until TVA makes payment; 

(b) At the rate payable pursuant to 
section 12 of the Act on the date from 
which interest runs pursuant to para-
graph (a) of this section.

§ 1308.6 Fraudulent claims. 

(a) If a Contractor is unable to sup-
port any part of a claim and it is deter-
mined that such inability is attrib-
utable to the Contractor’s misrepresen-
tation of fact or fraud, the Contractor 
shall be liable to TVA, as set out in 
section 5 of the Act, for: 

(1) An amount equal to the unsup-
ported part of the claim; plus 

(2) All TVA’s costs attributable to re-
viewing that part of the claim. 

(b) The term ‘‘misrepresentation of 
fact’’ has the meaning given it in sec-
tion 2(7) of the Act. 

(c) Prior to TVA’s filing suit for 
amounts due under this section, TVA 
shall provide the Contractor with a 
copy of any opinion under § 1308.16 or 
§ 1308.37(b), and shall request the Con-
tractor to pay voluntarily the amount 
TVA asserts is due to it. 

(d) A determination by TVA that 
fraud or misrepresentation of the fact 
has been committed is not subject to 
decision under a disputes clause. 

(e) The provisions of this section are 
in addition to whatever penalties or 
remedies may otherwise be provided by 
law.

§ 1308.7 Effective date. 

Subject to § 1308.3(a), this part applies 
to any TVA contract having an effec-
tive date on or after March 1, 1979.

Subpart B—Contracting Officers

§ 1308.11 Contractor’s request for re-
lief. 

Any request for relief which a Con-
tractor believes is due under a contract 
shall be submitted to the Contracting 
Officer in writing, in accordance with 
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the terms of the contract, including ap-
plicable time limits.

§ 1308.12 Submission and decision of 
Contractor’s claim. 

(a) If Contractor and TVA are unable 
to resolve Contractor’s request for re-
lief by agreement within a reasonable 
time, Contractor may submit a claim 
to the Contracting Officer. 

(b) The Contracting Officer shall 
issue a decision to the Contractor on a 
submitted claim in conformity with 
the contract’s disputes clause. Specific 
findings of fact are not required, but 
may be made. Such findings are not 
binding in any subsequent proceeding 
except as provided in § 1308.15. The deci-
sion shall: 

(1) Be in writing; 
(2) State the reasons for the decision 

reached; 
(3) Include information about the 

Contractor’s rights of appeal under sec-
tions 7 and 10 of the Act (including 
time limits); and 

(4) Notify the Contractor, as appro-
priate, of the special procedures avail-
able under §§ 1308.35 and 1308.36 at the 
Contractor’s election. A copy of the 
provisions of this part shall be fur-
nished with the decision.

§ 1308.13 Time limits for decisions. 

(a) If a submitted claim involves 
$50,000 or less, the Contracting Officer 
shall issue the decision within 60 days 
from actual receipt of the claim. If a 
submitted claim involves more than 
$50,000, the Contracting Officer within 
60 days from actual receipt shall either 
issue a decision or notify the Con-
tractor of the date by which a decision 
shall be rendered, which shall be within 
a reasonable time. The Contracting Of-
ficer shall not be deemed to be in ‘‘ac-
tual receipt’’ of a claim until the claim 
meets all requirements of § 1308.2(c). 

(b) The Contracting Officer shall 
issue a decision within any time limits 
set by an order under § 1308.24. If a 
Hearing Officer grants a stay of an ap-
peal pursuant to § 1308.25, the Con-
tracting Officer shall issue a decision 
within any time limits specified by the 
stay order, or within a reasonable time 
after receipt of the stay, if it sets no 
time limits. 

(c) As used in this subpart, the rea-
sonableness of a time period depends on 
the amount or kind of relief involved 
and complexity of the issues raised, the 
adequacy of the Contractor’s sup-
porting data, contractual requirements 
for auditing of Contractor’s cost or 
other data, and other relevant factors.

§ 1308.14 Request for relief by TVA. 
When TVA believes it is due relief 

under a contract, the Contracting Offi-
cer shall make a request for relief 
against the Contractor, and shall at-
tempt to resolve the request by agree-
ment. If agreement cannot be reached 
within a reasonable time, the Con-
tracting Officer shall issue a decision 
which complies with the requirements 
of § 1308.12(b).

§ 1308.15 Finality of decisions. 
A decision by a Contracting Officer 

under the disputes clause of a contract 
subject to this part is final and conclu-
sive and not subject to review by any 
forum, tribunal, or Government agency 
unless an appeal or suit is timely com-
menced under this part or section 10(a) 
(2) and (3) of the Act.

§ 1308.16 Decisions involving fraudu-
lent claims. 

If a Contracting Officer denies any 
part of a Contractor’s claim for lack of 
support, and the Contracting Officer is 
of the opinion that the Contractor’s in-
ability to support that part of the 
claim is within § 1308.6 and section 5 of 
the Act, the Contracting Officer’s deci-
sion shall not state that opinion, but, 
contemporaneously with the decision, 
the Contracting Officer shall sepa-
rately notify TVA’s General Counsel of 
that opinion and the reasons therefor.

§ 1308.17 Failure to render timely deci-
sion. 

Any failure by Contracting Officer to 
issue a decision on a submitted claim 
within the period required or permitted 
by § 1308.13, will be deemed to be a deci-
sion by the Contracting Officer denying 
the claim and will authorize the com-
mencement of an appeal on the claim 
under this part, or a suit on the claim 
as provided in section 10(a)(2) of the 
Act. If no appeal or suit pursuant to 
this section has been commenced at 
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the time the Contracting Officer issues 
a decision, the right to sue or appeal 
and the time limits therefor shall be 
determined as otherwise provided in 
this part and the Act, and this section 
shall not authorize an appeal or suit 
from the decision.

Subpart C—Board of Contract 
Appeals

§ 1308.21 Jurisdiction and organiza-
tion. 

(a) The Board shall consider and de-
termine timely appeals filed by Con-
tractors from decisions of TVA Con-
tracting Officers pursuant to a disputes 
clause. 

(b) The Board shall consist of an in-
determinate number of members, who 
shall serve on a part-time basis. The 
members of the Board shall all be at-
torneys at law duly licensed by any 
state, commonwealth, territory, or the 
District of Columbia. One of the mem-
bers of the Board shall be designated as 
‘‘Chairman’’ pursuant to section 8(b)(2) 
of the Act. 

(c) Each appeal or other matter be-
fore the Board shall normally be as-
signed to a single Hearing Officer, to be 
designated by the Chairman. The 
Chairman may act as a Hearing Officer, 
and shall notify the Contractor and 
TVA of the name and mailing address 
of the person designated as Hearing Of-
ficer. 

(d) If a member to whom an appeal 
has been assigned cannot perform in a 
timely manner the duties of Hearing 
Officer, because of unavailability or in-
capacity which would in the Chair-
man’s judgment affect the expeditious 
and timely resolution of the appeal, or 
for any other reason deemed sufficient 
by the Chairman, the Chairman may 
take any action deemed appropriate to 
effectuate the disposition of the appeal 
and the rights of the parties under this 
part. The kind of action taken, and the 
manner thereof, shall be within the dis-
cretion of the Chairman, and may in-
clude, but is not limited to, action on 
pending motions, discovery, issuance of 
or ruling on objections to subpoenas, 
and reassignment of an appeal in whole 
or in part.

§ 1308.22 Representation. 
(a) In any appeal to the Board, a Con-

tractor may be represented by an at-
torney at law duly licensed by any 
state, commonwealth, territory, or the 
District of Columbia. A Contractor not 
an individual and not wishing to ap-
pear by an attorney may be rep-
resented by any member, partner, or 
officer duly authorized to act on Con-
tractor’s behalf, or if an individual, 
may appear personally. 

(b) TVA shall be represented by at-
torneys from its Office of General 
Counsel.

§ 1308.23 Finality of decisions. 
A decision by a Hearing Officer on an 

appeal shall be the decision of the 
Board and shall be final, subject only 
to amendment under § 1308.37(c), recon-
sideration under § 1308.38 or appeal pur-
suant to sections 8(g)(2) and 10(b) of the 
Act.

§ 1308.24 Undue delay in Contracting 
Officer’s decision. 

(a) If there is an undue delay by a 
Contracting Officer in issuing a deci-
sion on a claim, the Contractor may re-
quest the Chairman to direct the Con-
tracting Officer to issue a decision 
within a specified period of time. 

(b) A request under this section shall: 
(1) Be in writing; 
(2) State the date on which the claim 

was submitted to the Contracting Offi-
cer. 

(3) State the date suggested for 
issuance of a decision by the Con-
tracting Officer. 

(c) TVA may reply to a motion under 
this section within 5 days after its re-
ceipt. 

(d) The Chairman shall issue a writ-
ten decision on the request. If granted, 
the decision shall specify the date by 
which the Contracting Officer’s deci-
sion is to be rendered, and a copy shall 
be served on the Contracting Officer.

§ 1308.25 Stay of appeal for Con-
tracting Officer’s decision. 

If an appeal has been taken because 
of a Contracting Officer’s failure to 
render a timely decision, as provided 
by § 1308.17, the Hearing Officer, with or 
without a motion by a party, may stay 
proceedings on the appeal in order to 

VerDate Mar<13>2002 10:56 Apr 10, 2002 Jkt 197055 PO 00000 Frm 00191 Fmt 8010 Sfmt 8010 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



192

18 CFR Ch. XIII (4–1–02 Edition)§ 1308.26

obtain a decision on the matter ap-
pealed. Oral argument will not be 
heard on such a motion unless other-
wise directed. The stay order will nor-
mally set a date certain by which the 
decision of the Contracting Officer will 
be rendered. Such date shall take into 
account the factors mentioned in 
§ 1308.13(c), the length of time the mat-
ter has already been pending before the 
Contracting Officer, and the need for 
prompt and expeditious action on ap-
peals.

§ 1308.26 Appeals. 
(a) An appeal to the Board from a 

Contracting Officer’s decision under 
§ 1308.12 shall be initiated within 90 
days from the Contractor’s receipt of 
the Contracting Officer’s decision and 
in the manner set forth in the disputes 
clause. 

(b) An appeal from the Contracting 
Officer’s failure to render a timely 
decison shall be taken within the time 
period provided by § 1308.17. The notice 
of appeal shall be in the form and filed 
in the manner specified in the disputes 
clause, but shall state that it is an ap-
peal under § 1308.17, and shall include a 
copy of the claim which was submitted 
for decision.

§ 1308.27 Appeal files. 
(a) Notices of appeal shall be filed as 

provided in the disputes clause, and 
shall be promptly transmitted by TVA 
to the Chairman. 

(b) Following transmittal of the no-
tice of appeal, TVA shall assemble and 
transmit to the Hearing Officer and the 
Contractor an appeal file consisting of: 

(1) The Contracting Officer’s deci-
sion, if any, from which the appeal is 
taken; 

(2) The contract and pertinent 
amendments, specifications, plans, and 
drawings (a list of the documents sub-
mitted may be provided Contractor in 
lieu of copies); 

(3) The claim; 
(4) Any other matter pertinent to the 

appeal submitted to or considered by 
the Contracting Officer for reaching a 
decision. 

(c) The appeal file shall be submitted 
within 30 days. Within 30 days after re-
ceipt of a copy, the Contractor may 
submit to the Hearing Officer and 

TVA’s General Counsel any documents 
within the scope of paragraph (b) of 
this section which are not included in 
the appeal file but which the Con-
tractor believes are pertinent to the 
appeal. Such documents are considered 
a part of the appeal file.

Subpart D—Prehearing and 
Hearing Procedures

§ 1308.31 Filing and service. 
(a) All documents required to be 

served shall be served on TVA and Con-
tractor and filed with the Board, ex-
cept subpoenas. 

(b) A request under § 1308.15 shall be 
directed to the General Manager, Ten-
nessee Valley Authority, 400 Commerce 
Avenue, Knoxville, Tennessee 37902, 
and shall be transmitted to the Chair-
man. 

(c) All other documents required to 
be filed shall be directed to the Hearing 
Officer assigned to the matter. 

(d) Service on the opposing party 
may be made personally or by mail. 
The copy presented for filing shall bear 
an appropriate certificate or acknowl-
edgment of service.

§ 1308.32 Prehearing procedures. 
(a) Unless otherwise provided in this 

part, prehearing procedures, including 
discovery, shall be conducted in ac-
cordance with Rules 6, 7(b), 16, 26, 28–37, 
and 56 of the Federal Rules of Civil 
Procedure, except that the Hearing Of-
ficer may modify those Rules to meet 
the needs of the parties in a particular 
case. 

(b) The term court as used in those 
Rules shall be deemed to mean ‘‘Hear-
ing Officer’’; the term plaintiff shall be 
deemed to mean ‘‘Contractor’’; the 
term defendant shall be deemed to 
mean ‘‘TVA’’; and the term action shall 
be deemed to mean the pending appeal. 

(c) Discovery subpoenas are subject 
to Subpart E. 

(d) The party giving notice of a depo-
sition is responsible for securing a re-
porter. 

(e) No appeal of counterclaim may be 
dismissed except by order of the Hear-
ing Officer. The Hearing Officer may 
order at any time, with or without a 
motion by a party, that an appeal or 
counterclaim, or any part thereof, be 
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dismissed because the matter has been 
settled, because the party no longer de-
sires to pursue the matter, or because 
of the party’s failure to prosecute the 
matter or to comply with the regula-
tions in this part or with any order of 
the Hearing Officer. Any dismissal 
under this paragraph operates as an ad-
judication on the merits of the matter 
which is dismissed, and is a decision 
within the meaning of § 1308.23, but 
does not affect the Hearing Officer’s ju-
risdiction over any matter not so dis-
missed. 

[44 FR 29648, May 22, 1979. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 49 FR 
3845, Jan. 31, 1984]

§ 1308.33 Hearings. 

(a) TVA shall arrange for the ver-
batim reporting of evidentiary hear-
ings before the Hearing Officer, and 
shall provide the Hearing Officer with 
the original transcript. The parties 
shall make their own arrangements 
with the reporter for copies. 

(b) Admissibility of evidence shall 
generally be governed by the Federal 
Rules of Evidence, subject, however, to 
the Hearing Officer’s discretion. As 
used in those Rules, the term court 
shall be deemed to mean ‘‘Hearing Offi-
cer.’’

(c)(1) Conduct of hearings shall gen-
erally be governed by Rules 42–44, 44.1, 
and 46 of the Federal Rules of Civil 
Procedure, except that the Hearing Of-
ficer may modify those Rules to meet 
the needs of the parties in a particular 
case. The terms court, plaintiff, defend-
ant, and action as used in those Rules 
shall be deemed to have the meaning 
given them in § 1308.32. 

(2) After the Contractor has com-
pleted the presentation of his evidence, 
TVA, without waiving the right to 
offer evidence in the event the motion 
is not granted, may move for a dis-
missal on the ground that upon the 
facts and the law the Contractor has 
shown no right to relief. The Hearing 
Officer as the trier of the facts may 
then determine them and render a deci-
sion against the Contractor, or take 
the matter under advisement, or de-
cline to render any decision until the 
close of all the evidence. Any decision 
rendered under this paragraph shall 

conform to § 1308.37, and is a decision 
within the meaning of § 1308.23. 

(d) Hearings shall be as informal as 
may be reasonable and appropriate 
under the circumstances, and shall be 
held at a time and place to be specified 
by the Hearing Officer. 

(e) Evidentiary subpoenas are subject 
to Subpart E of this part. 

[44 FR 29648, May 22, 1979. Redesignated at 44 
FR 30682, May 29, 1979, and amended at 49 FR 
3845, Jan. 31, 1984]

§ 1308.34 Record on appeal. 
Except as otherwise provided in this 

part, the appeal shall be decided on the 
basis of the record on appeal, which 
consists of the notice of appeal, the 
claim, any notice of election under 
§ 1308.35 or § 1308.36, orders entered dur-
ing the proceeding, admissions, tran-
scripts of hearings, hearing exhibits 
and stipulations on file, all other docu-
ments admitted in evidence, and all 
briefs submitted by the parties.

§ 1308.35 Small claims procedure. 
(a) The Contractor may elect to have 

the appeal processed under this sec-
tion, if the amount in dispute is $10,000 
or less. This amount shall be deter-
mined by totalling the amounts 
claimed by TVA and Contractor. 

(b) Appeals under this section shall 
be decided, whenever possible, within 
120 days after the Hearing Officer re-
ceives written notice that the Con-
tractor has elected to proceed under 
this section. Such election may be 
made a part of the notice of appeal. 

(c) An appeal under this section shall 
be determined on the basis of the 
record on appeal and those documents 
in the appeal file identified in 
§ 1308.27(b)(1), (2), and (3). Other docu-
ments may be considered in the deter-
mination of the appeal as may be stipu-
lated to by the parties, or as the Hear-
ing Officer may order on motion by a 
party. No evidentiary hearing shall be 
held unless the Hearing Officer directs 
testimony on a particular issue. Dis-
covery and other prehearing procedures 
may be conducted under such time pe-
riods as the Hearing Officer may set to 
meet the 120-day period, and the Hear-
ing Officer may reserve up to 30 days to 
prepare a decision. Upon request by ei-
ther party, the Hearing Officer shall 
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hear oral argument after the record is 
closed, and may direct oral argument 
on specified issues if the parties do not 
request it. 

(d) The Hearing Officer’s decision 
under this section will be short and 
contain only summary findings of fact 
and conclusions of law. The decision 
may, at the Hearing Officer’s discre-
tion, be rendered orally at the conclu-
sion of any oral argument held. In such 
case, the Hearing Officer will promptly 
furnish the parties a typed copy of the 
decision, which shall constitute the 
final decision. 

(e) Decisions under this section shall 
be final and conclusive except for 
fraud, and shall have no value as prece-
dent for future appeals.

§ 1308.36 Accelerated appeal proce-
dure. 

(a) The Contractor may elect to have 
the appeal processed under this section 
if the amount in dispute is $50,000 or 
less. The amount shall be determined 
by totalling the amounts claimed by 
TVA and Contractor. 

(b) Appeals under this section shall 
be decided, whenever possible, within 
180 days after the Hearing Officer re-
ceives written notice that the Con-
tractor has elected to proceed under 
this section. Such election may be 
made a part of the notice of appeal. 

(c) In cases under this section, the 
parties are encouraged to limit dis-
covery and briefing, consistent with 
adequate presentation of their posi-
tions. The Hearing Officer may shorten 
applicable time periods in order to 
meet the 180-day period, and may re-
serve 30 days to prepare a decision. 

(d) The Hearing Officer’s decision 
under this section will be short and 
may contain only summary findings of 
fact and conclusions of law. The deci-
sion may, at the Hearing Officer’s elec-
tion, be rendered orally at the conclu-
sion of the evidentiary hearing, fol-
lowing such oral argument as may be 
permitted. In such case, the Hearing 
Officer will promptly furnish the par-
ties a typed copy of the decision, which 
shall constitute the final decision.

§ 1308.37 Decisions. 
(a) The Hearing Officer’s decision 

shall be in writing. Except as provided 

by § 1308.35 or 1308.36, the decision shall 
contain complete findings of fact and 
conclusions of law. The parties may be 
directed to submit proposed findings 
and conclusions. A decision against a 
Contractor on a claim shall include no-
tice of the Contractor’s rights under 
paragraphs (2) and (3) of section 10(a) of 
the Act. 

(b) If the decision denies any part of 
a Contractor’s claim for lack of sup-
port and the Hearing Officer is of the 
opinion that the Contractor’s inability 
to support that part is within § 1308.6 
and section 5 of the Act, the decision 
shall not state that opinion, but con-
temporaneously with the decision the 
Hearing Officer shall separately notify 
TVA’s General Counsel of that opinion 
and the reasons therefor. 

(c) Not later than 10 days after re-
ceipt of the decision, a party may move 
to alter or amend the findings or make 
additional findings and amend the con-
clusions and decision accordingly. 
Such a motion may be combined with a 
motion under § 1308.38. This time period 
cannot be extended.

§ 1308.38 Reconsideration. 

Motions for reconsideration shall be 
served not later than 10 days after 
issuance of the Hearing Officer’s deci-
sion. This time period cannot be ex-
tended. Such a motion shall be heard 
and decided in the manner provided by 
Rule 59 of the Federal Rules of Civil 
Procedure for motions for new trial in 
actions tried without a jury.

§ 1308.39 Briefs and motions. 

(a) All motions shall be accompanied 
by a brief or memorandum setting 
forth supporting authorities. Briefs in 
opposition to a motion shall be served 
within 10 days after receipt of the mo-
tion, unless otherwise specified in this 
part, or by order of the Hearing Officer. 

(b) The Hearing Officer shall set the 
schedule for service of prehearing and 
posthearing briefs on the merits. 

(c) A motion to dismiss an appeal for 
lack of jurisdiction should be served 
seasonably, but may be served at any 
time. The issue of lack of jurisdiction 
may be raised by the Hearing Officer 
sua sponte, in which case the Hearing 
Officer shall set a briefing schedule on 
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the issue in the document raising it to 
the parties. 

(d) A motion for summary judgment 
may be made at any time after the ap-
peal file has been transmitted under 
§ 1308.26.

Subpart E—Subpoenas

§ 1308.51 Form. 

(a) A subpoena shall state the name 
of the Board and the title of the appeal; 
shall command the person to whom it 
is directed to attend and give testi-
mony at a deposition or hearing, as ap-
propriate, and, if appropriate, to 
produce specified books, papers, docu-
ments, or tangible things at a time and 
place therein specified; and shall notify 
the person of the right to request that 
the subpoena be quashed or modified 
and of the penalties for contumacy or 
failure to obey. 

(b) [Reserved]

§ 1308.52 Issuance. 

(a) A deposition subpoena shall not 
issue except upon the filing of a notice 
of deposition of the person to be sub-
poenaed, which notice should normally 
be filed at least 15 days in advance of 
the scheduled deposition. 

(b) A subpoena for the attendance of 
a witness at an evidentiary hearing 
shall not issue except upon the filing of 
a request for appearance at the hearing 
of the person to be subpoenaed, which 
request should normally be filed at 
least 30 days in advance of the sched-
uled hearing. The request should state: 

(1) The name and address of the wit-
ness; 

(2) The general scope of the witness‘ 
testimony; 

(3) The books, records, papers, and 
other tangible things sought to be pro-
duced; and 

(4) The general relevance of the mat-
ters sought to the case. 

(c) Upon receipt of a notice of deposi-
tion or request for appearance at a 
hearing, the Hearing Officer shall fill 
in the name of the witness and sign and 
issue a subpoena otherwise in blank to 
the party seeking it, together with a 
duplicate for proof of service. The 
party requesting the subpoena shall fill 
in both copies before service. 

(d) Letters rogatory may be issued by 
the Hearing Officer as provided in 28 
U.S.C. 1781–1784.

§ 1308.53 Service. 
A subpoena may be served at any 

place, and may be served by any indi-
vidual not a party who is at least 18 
years of age, or as otherwise provided 
by law. Service may be made by an at-
torney or employee of a party. Service 
shall be made by personal delivery of 
the subpoena to the individual named 
therein, together with tender of the 
amounts required by 5 U.S.C. 503 or 
other applicable law. The individual 
making service shall file with the 
Board the duplicate subpoena, filled 
out as served, with the return of serv-
ice filled in, signed and notarized.

§ 1308.54 Requests to quash or modify. 
The person served with a subpoena 

(or a party, if the person served is a 
party’s employee) may request the 
Hearing Officer to quash or modify a 
subpoena. Such requests shall be made 
and determined in accordance with the 
time limits and principles of Rule 45(a), 
(b) and (d) of the Federal Rules of Civil 
Procedure.

§ 1308.55 Penalties. 
In case of contumacy or refusal to 

obey a subpoena by a person who re-
sides, is found, or transacts business 
within the jurisdiction of a United 
States District Court, the Board will 
apply to the court through the General 
Counsel of TVA for an order requiring 
the person to appear before the Hearing 
Officer, to produce evidence or give tes-
timony, or both. Any failure of any 
such person to obey the order of the 
court may be punished by the court as 
a contempt thereof.

PART 1309—NONDISCRIMINATION 
WITH RESPECT TO AGE

Sec.
1309.1 What are the defined terms in this 

part and what do they mean? 
1309.2 What is the purpose of the Act? 
1309.3 What is the purpose of this part? 
1309.4 What programs and activities are 

covered by the Act and this part? 
1309.5 What are the rules against age dis-

crimination? 
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1309.6 Is the normal operation or statutory 
objective of any program or activity an 
exception to the rules against age dis-
crimination? 

1309.7 Is the use of reasonable factors other 
than age an exception to the rules 
against age discrimination? 

1309.8 Who has the burden of proving that 
an action is excepted? 

1309.9 How does TVA provide financial as-
sistance in conformity with the Act? 

1309.10 What general responsibilities do re-
cipients and TVA have to ensure compli-
ance with the Act? 

1309.11 What specific responsibilities do 
TVA and recipients have to ensure com-
pliance with the Act? 

1309.12 What are a recipient’s responsibil-
ities on compliance reviews and access to 
information? 

1309.13 What are the prohibitions against 
intimidation or retaliation? 

1309.14 How will complaints against recipi-
ents be processed? 

1309.15 How will TVA enforce compliance 
with the Act and this part? 

1309.16 What is the alternate funds disbursal 
procedure? 

1309.17 What is the procedure for hearings 
and issuance of TVA decisions required 
by this part? 

1309.18 Under what circumstances must re-
cipients take remedial or affirmative ac-
tion? 

1309.19 When may a complainant file a civil 
action?

AUTHORITY: TVA Act of 1933, 48 Stat. 58 
(1933), as amended, 16 U.S.C. 831–831dd (1976), 
and sec. 304 of the Age Discrimination Act of 
1975, 89 Stat 729 (1975), as amended, 42 U.S.C. 
6103 (1976).

SOURCE: 46 FR 30811, June 11, 1981, unless 
otherwise noted.

§ 1309.1 What are the defined terms in 
this part and what do they mean? 

As used in this part the following 
terms have the stated meanings: 

(a) Act means the Age Discrimination 
Act of 1975, as amended, 42 U.S.C. 6101, 
et seq. (Title III of Pub. L. 94–135). 

(b) Action means any act, activity, 
policy, rule, standard, or method of ad-
ministration; or the use of any policy, 
rule, standard, or method of adminis-
tration. 

(c) Age means how old a person is, or 
the number of elapsed years from the 
date of a person’s birth. 

(d) Age distinction means any action 
using age or an age-related term. 

(e) Age-related term means a term 
which necessarily implies a particular 

age or range of ages (for example, 
‘‘children,’’ ‘‘adult,’’ ‘‘older persons,’’ 
but not ‘‘student’’). 

(f) Financial assistance means any 
grant, entitlement, loan, cooperative 
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement, by which TVA provides or 
otherwise makes available to a recipi-
ent assistance in any of the following 
forms: 

(1) Funds; 
(2) Services of TVA personnel; 
(3) Real and personal property or any 

interest in or use of property, includ-
ing: 

(i) Transfers or leases of property for 
less than fair market value or for re-
duced consideration; and 

(ii) Proceeds from a subsequent 
transfer or lease of property if the 
share of its fair market value provided 
by TVA is not returned to TVA. 

(g) For purposes of §§ 1309.6 and 1309.7, 
normal operation means the operation of 
a program or activity without signifi-
cant changes that would impair its 
ability to meet it objectives. 

(h) For purposes of §§ 1309.6 and 1309.7, 
statutory objective means any purpose of 
a program or activity expressly stated 
in any Federal statute, State statute, 
or local statute or ordinance adopted 
by an elected, general purpose legisla-
tive body. 

(i) Recipient means any State or its 
political subdivision, any instrumen-
tality of a State or its political sub-
division, any State-created or recog-
nized public or private agency, institu-
tion, organization, or other entity, or 
any person to which TVA extends fi-
nancial assistance directly or through 
another recipient. Recipient includes 
any successor, assignee, or transferee, 
but excludes the ultimate beneficiary 
of the assistance. 

(j) Secretary means the Secretary of 
the Department of Health, Education, 
and Welfare, and its successors. 

(k) United States means the fifty 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, American 
Samoa, Guam, Wake Island, the Canal 
Zone, the Trust Territory of the Pa-
cific Islands, the Northern Marianas, 
and the territories and possessions of 
the United States. 
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(l) TVA means the Tennessee Valley 
Authority.

§ 1309.2 What is the purpose of the 
Act? 

The Act is designed to prohibit dis-
crimination on the basis of age in pro-
grams or activities receiving Federal 
financial assistance. The Act also per-
mits federally assisted programs and 
activities, and recipients of Federal 
funds, to continue to use certain age 
distinctions and factors other than age 
which meet the requirements of the 
Act and this part.

§ 1309.3 What is the purpose of this 
part? 

The purpose of this part is to effec-
tuate the Act in all programs or activi-
ties of recipients which receive finan-
cial assistance from TVA, and to in-
form the public and the recipients of fi-
nancial assistance from TVA of the 
Act’s requirements and how it will be 
enforced.

§ 1309.4 What programs and activities 
are covered by the Act and this 
part? 

(a) The Act and this part apply to 
any program or activity receiving fi-
nancial assistance from TVA. 

(b) The Act and this part do not 
apply to: 

(1) An age distinction contained in 
that part of a Federal, State or local 
statute or ordinance adopted by an 
elected, general purpose legislative 
body which: 

(i) Provides any benefits or assist-
ance to persons based on age; or 

(ii) Establishes criteria for participa-
tion in age-related terms; or 

(iii) Describes intended beneficiaries 
or target groups in age-related terms. 

(2) Any employment practice of any 
employer, employment agency, labor 
organization, or any labor-manage-
ment joint apprenticeship training pro-
gram.

§ 1309.5 What are the rules against age 
discrimination? 

(a) General rule. No person in the 
United States shall, on the basis of age, 
be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under, any program 

or activity receiving financial assist-
ance from TVA. 

(b) Specific rules. In any program or 
activity receiving financial assistance 
from TVA, a recipient may not directly 
or through contractual, licensing, or 
other arrangements, use age distinc-
tions or take any other actions which 
have the effect, on the basis of age of: 

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting 
them to discrimination under a pro-
gram or activity receiving financial as-
sistance from TVA, or 

(2) Denying or limiting individuals in 
their opportunity to participate in any 
program or activity receiving financial 
assistance from TVA. 

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this 
section do not necessarily constitute a 
complete list. 

(d) The rules stated in this section 
are limited by the exceptions con-
tained in §§ 1309.6 and 1309.7.

§ 1309.6 Is the normal operation or 
statutory objective of any program 
or activity an exception to the rules 
against age discrimination? 

A recipient is permitted to take an 
action, otherwise prohibited by § 1309.5, 
if the action reasonably takes into ac-
count age as a factor necessary to the 
normal operation or the achievement 
of any statutory objective of a program 
or activity. An action reasonably takes 
into account age as a factor necessary 
to the normal operation or the achieve-
ment of any statutory objective of a 
program or activity, if: 

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and 

(b) The other characteristic(s) must 
be measured or approximated in order 
for the normal operation of the pro-
gram or activity to continue, or to 
achieve any statutory objective of the 
program or activity; and 

(c) The other characteristic(s) can be 
reasonably measured or approximated 
by the use of age; and 

(d) It is impractical to measure the 
other characteristic(s) directly on an 
individual basis.
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§ 1309.7 Is the use of reasonable fac-
tors other than age an exception to 
the rules against age discrimina-
tion? 

A recipient is permitted to take an 
action otherwise prohibited by § 1309.5 
which is based on a factor other than 
age, even though that action may have 
a disproportionate effect on persons of 
different ages. An action may be based 
on a factor other than age only if the 
factor bears a direct and substantial 
relationship to the normal operation of 
the program or activity or to the 
achievement of a statutory objective.

§ 1309.8 Who has the burden of prov-
ing that an action is excepted? 

The burden of proving that an age 
distinction or other action falls within 
the exceptions outlined in §§ 1309.6 and 
1309.7 is on the recipient of financial 
assistance from TVA.

§ 1309.9 How does TVA provide finan-
cial assistance in conformity with 
the Act? 

(a) TVA contributes financial assist-
ance only under agreements which con-
tain a provision which specifically re-
quires compliance with the Act and 
this part. If the financial assistance in-
volves the furnishing of real property, 
the agreement shall obligate the re-
cipient, or the transferee in the case of 
a subsequent transfer, for the period 
during which the real property is used 
for a purpose for which the financial 
assistance is extended or for another 
purpose involving the provision of 
similar services or benefits. Where the 
financial assistance involves the fur-
nishing of personal property, the agree-
ment shall obligate the recipient dur-
ing the period for which ownership or 
possession of the property is retained. 
In all other cases the agreement shall 
obligate the recipient for the period 
during which financial asssistance is 
extended pursuant to the agreement. 
TVA shall specify the form of the fore-
going agreement, and the extent to 
which an agreement shall be applicable 
to subcontractors, transferees, succes-
sors in interest, and other participants 
in the program. 

(b) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, acquired through a pro-

gram of TVA financial assistance, or in 
the case where TVA financial assist-
ance was provided in the form of a 
transfer by TVA of real property or an 
interest therein, the instrument effect-
ing or recording the transfer of title 
shall contain a covenant running with 
the land assuring compliance with this 
part and the guidelines contained here-
in for the period during which the real 
property is used for a purpose for which 
the TVA financial assistance is ex-
tended or for another purpose involving 
the provision of similar services or 
benefits. Where no transfer of property 
is involved, but property is improved 
under a program of TVA financial as-
sistance, the recipient shall agree to 
include such a covenant in any subse-
quent transfer of such property. Where 
the property is obtained by transfer 
from TVA, the covenant against dis-
crimination may also include a condi-
tion coupled with a right to be reserved 
by TVA to revert title to the property 
in the event of a breach of the cov-
enant where, in the discretion of TVA, 
such a condition and right of reverter 
is appropriate to the nature of (1) the 
program under which the real property 
is obtained, (2) the recipient, and (3) 
the instrument effecting or recording 
the transfer of title. In such event, if a 
transferee of real property proposes to 
mortgage or otherwise encumber the 
real property as security for financing 
construction of new, or improvement of 
existing, facilities on such property for 
the purposes for which the property 
was transferred, TVA may agree, upon 
request of the transferee and if nec-
essary to accomplish such financing, 
and upon such conditions as it deems 
appropriate, to forbear the exercise of 
such right to revert title for so long as 
the lien of such mortgage or other en-
cumbrance remains effective.

§ 1309.10 What general responsibilities 
do recipients and TVA have to en-
sure compliance with the Act? 

(a) A recipient has primary responsi-
bility to ensure that its programs and 
activities are in compliance with the 
Act and shall take steps to eliminate 
violations of the Act. A recipient also 
has responsibility to maintain records, 
provide information, and afford TVA 
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access to its records to the extent re-
quired by TVA to determine whether 
the recipient is in compliance with the 
Act. 

(b) TVA has responsibility to at-
tempt to secure a recipient’s compli-
ance with the Act by voluntary means, 
to the fullest extent practicable, and to 
provide assistance and guidance to re-
cipients to help them comply volun-
tarily. TVA may use the services of ap-
propriate Federal, State, local, or pri-
vate organizations for this purpose. 
TVA also has the responsibility to en-
force the Act when a recipient fails to 
eliminate violations of the Act.

§ 1309.11 What specific responsibilities 
do TVA and recipients have to en-
sure compliance with the Act? 

(a) Written notice, technical assistance, 
and educational materials. TVA shall: 

(1) Provide written notice to each re-
cipient of its obligations under the Act. 
The notice shall include a requirement 
that where the recipient initially re-
ceiving funds makes the funds avail-
able to a subrecipient, the recipient 
must notify the subrecipient of its obli-
gations under the Act. The notice may 
be made a part of the contract under 
which financial assistance is provided 
by TVA. 

(2) Provide technical assistance to re-
cipients, where necessary, to aid them 
in complying with the Act. 

(3) Make available educational mate-
rials setting forth the rights and obli-
gations of beneficiaries and recipients 
under the Act. 

(b) [Reserved]

§ 1309.12 What are a recipient’s re-
sponsibilities on compliance reports 
and access to information? 

(a) Compliance reports. Each recipient 
shall keep such records and submit to 
TVA timely, complete and accurate 
compliance reports at such times and 
in such form and containing such infor-
mation, as TVA may determine to be 
necessary to enable it to ascertain 
whether the recipient has complied or 
is complying with this part. In the case 
of any program under which a primary 
recipient passes through financial as-
sistance from TVA to any other recipi-
ent, such other recipient shall also sub-
mit such compliance reports to the pri-

mary recipient as may be necessary to 
enable the primary recipient to carry 
out its obligations under this part. 

(b) Access to sources of information. 
Each recipient shall permit access by 
TVA during normal business hours to 
such of its books, records, accounts and 
other sources of information, and its 
facilities as may be pertinent to ascer-
tain compliance with this part. Where 
any information required of a recipient 
is in the exclusive possession of any 
other agency, institution or person, 
and such agency, institution or person 
shall fail or refuse to furnish this infor-
mation, the recipient shall so certify in 
its report and shall set forth what ef-
forts it has made to obtain the infor-
mation. 

(c) Information to beneficiaries and par-
ticipants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
this part and its applicability to the 
program under which the recipient re-
ceives financial assistance, and make 
such information available to them in 
such manner as TVA finds necessary to 
apprise such persons of the protections 
against discrimination assured them 
by the Act and this part.

§ 1309.13 What are the prohibitions 
against intimidation or retaliation? 

No recipient or other person shall in-
timidate, threaten, coerce, or discrimi-
nate against any individual for the pur-
pose of interfering with any right se-
cured by the Act or this part, or be-
cause such individual has made a com-
plaint, testified, assisted, or partici-
pated in any manner in an investiga-
tion, mediation, hearing, or other pro-
ceeding under this part. The identity of 
complainants shall be kept confiden-
tial except to the extent necessary to 
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, mediation, hearing, or judicial 
proceeding arising under the Act or 
this part.

§ 1309.14 How will complaints against 
recipients be processed? 

(a) Receipt of complaints. Any indi-
vidual who claims (individually or on 
behalf of any specific class of individ-
uals) that he or she has been subjected 
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to discrimination prohibited by this 
part (including § 1309.13) may file a 
written complaint with TVA. The writ-
ten complaint must be filed not later 
than 90 days from the date of the al-
leged discrimination, unless the time 
for filing is extended by TVA for good 
cause shown. A complaint shall be 
signed by the complainant, give the 
name and mailing address of the com-
plainant and the recipient, identify the 
TVA financial assistance program in-
volved, and state the facts and occur-
rences (including dates) which led the 
complainant to believe that an act of 
prohibited discrimination has oc-
curred. Anonymous complaints will not 
be accepted or filed under this section, 
but may be the basis for a compliance 
review. TVA will reject any complaint 
which does not fall within the coverage 
of the Act and this part, and may re-
ject or require supplementation or 
clarification of any complaint which 
does not contain sufficient information 
for further processing as set forth in 
this paragraph. A complaint shall not 
be deemed filed until all such informa-
tion has been provided to TVA. 

(b) Prompt resolution of complaints. 
The complaint shall be resolved 
promptly. To this end, TVA shall pro-
ceed with the complaint without undue 
delay so that the complaint is resolved 
within 180 calendar days after it is filed 
with TVA. The recipient and complain-
ant involved in each complaint are re-
quired to cooperate in this effort. Fail-
ure to cooperate on the part of the 
complainant may result in cancella-
tion of the complaint, while such fail-
ure on the part of the recipient may re-
sult in enforcement action as described 
in § 1309.15. 

(c) Mediation of complaints. All com-
plaints which fall within the coverage 
of the Act and this part will be referred 
to a mediation agency designated by 
the Secretary. 

(1) The participation of the recipient 
and the complainant in the mediation 
process is required, although both par-
ties need not meet with the mediator 
at the same time. 

(2) If the complainant and recipient 
reach a mutually satisfactory resolu-
tion of the complaint during the medi-
ation period, they shall reduce the 
agreement to writing. The mediator 

shall send a copy of the settlement to 
TVA. No further action shall be taken 
based on that complaint unless it ap-
pears that the complainant or the re-
cipient is failing to comply with the 
agreement. 

(3) Not more than 60 days after the 
complaint is filed, the mediator shall 
return a still unresolved complaint to 
TVA for initial investigation. The me-
diator may return a complaint at any 
time before the end of the 60-day period 
if it appears that the complaint cannot 
be resolved through mediation. 

(4) The mediator shall protect the 
confidentiality of all information ob-
tained in the course of the mediation 
process. No mediator shall testify in 
any adjudicative proceeding, produce 
any document, or otherwise disclose 
any information obtained in the course 
of the mediation process without prior 
approval of the head of the agency ap-
pointing the mediator. 

(d) Investigation. (1) TVA will make a 
prompt investigation whenever a com-
plaint is unresolved within 60 days 
after it is filed with TVA or is reopened 
because of a violation of the mediation 
agreement. The investigation should 
include, where appropriate, a review of 
the pertinent practices and policies of 
the recipient, the circumstances under 
which the possible noncompliance with 
the Act and this part occurred, and 
other factors relevant to a determina-
tion as to whether the recipient has 
failed to comply with the Act and this 
part. 

(2) As part of the initial investiga-
tion, TVA shall use informal fact find-
ing methods including joint or indi-
vidual discussions with the complain-
ant and recipient to establish the facts, 
and, if possible, to resolve the com-
plaint to the mutual satisfaction of the 
parties. TVA may seek the assistance 
of any involved State program agency. 

(3) If TVA cannot resolve the matter 
within 10 calendar days after the medi-
ator returns the complaint, it shall 
complete the investigation, attempt to 
achieve voluntary compliance satisfac-
tory to TVA, if the investigation indi-
cates a violation, and arrange for en-
forcement as described in § 1309.15, if 
necessary.
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§ 1309.15 How will TVA enforce com-
pliance with the Act and this part? 

(a) If a compliance report, self-eval-
uation, or preaward review indicates a 
violation or threatened violation of the 
Act or this part, TVA shall attempt to 
secure the recipient’s voluntary com-
pliance with the Act and this part. If 
the violation or threatened violation 
cannot be corrected by informal means, 
compliance with the Act and this part 
may be effected by the following 
means: 

(1) Termination of a recipient’s fi-
nancial assistance under the program 
or activity involved where the recipi-
ent has violated the Act or this part. 
The determination of the recipient’s 
violation may be made only after a re-
cipient has had an opportunity for a 
hearing on the record before an appro-
priate hearing officer. 

(2) Any other means authorized by 
law including but not limited to: 

(i) Referral to the Department of Jus-
tice for proceedings to enforce any 
rights of the United States or obliga-
tions of the recipient created by the 
Act or this part. 

(ii) Use of any requirement of or re-
ferral to any Federal, State, or local 
government agency which will have the 
effect of correcting a violation of the 
Act or this part. 

(iii) Commencement by TVA of pro-
ceedings to enforce any rights of TVA 
or obligations of the recipient created 
by the contract, the Act, or this part. 

(b) Any termination under paragraph 
(a)(1) of this section shall be limited to 
the particular recipient and the par-
ticular prograrm or activity (or por-
tion thereof) receiving financial assist-
ance from TVA which is found to be in 
violation of the Act or this part. No 
termination shall be based in whole or 
in part on a finding with respect to any 
program or activity which does not re-
ceive financial assistance from TVA. 

(c) No assistance will be terminated 
under paragraph (a)(1) of this section 
until: 

(1) TVA has advised the recipient of 
its failure to comply with the Act or 
this part and has determined that vol-
untary compliance cannot be obtained. 

(2) Thirty days have elapsed after 
TVA has sent a written report of the 
circumstances and grounds of the ter-

mination of assistance to the commit-
tees of the Congress having legislative 
jurisdiction over the TVA program or 
activity involved. A report shall be 
filed in each case in which TVA has de-
termined that assistance will be termi-
nated under paragraph (a)(1) of this 
section. 

(d) TVA may defer granting new fi-
nancial assistance to a recipient when 
termination proceedings under para-
graph (a)(1) of this section are initi-
ated. 

(1) New financial assistance includes 
all assistance administrated by or 
through TVA for which an application 
or approval, including renewal or con-
tinuation of existing activities, or au-
thorization of new activities, is re-
quired during the deferral period. New 
financial assistance does not include 
assistance approved prior to the begin-
ning of termination proceedings. 

(2) A deferral may not begin until the 
recipient has received a notice of op-
portunity for a hearing under para-
graph (a)(1) of this section. A deferral 
may not continue for more than 60 
days unless a hearing has begun within 
that time or the time for beginning the 
hearing has been extended by mutual 
consent of the recipient and TVA. A de-
ferral may not continue for more than 
30 days after the close of the hearing, 
unless the hearing results in a finding 
against the recipient.

§ 1309.16 What is the alternate funds 
disbursal procedure? 

When TVA withholds funds from a re-
cipient under this part, TVA may con-
tract to disburse the withheld funds di-
rectly to any public or nonprofit pri-
vate organization or agency, or State 
or political subdivision of the State. 
These alternate recipients must dem-
onstrate the ability to comply with 
this part and to achieve the goals of 
the program or activity involved.

§ 1309.17 What is the procedure for 
hearings and issuance of TVA deci-
sions required by this part? 

(a) Opportunity for hearing. Whenever 
an opportunity for a hearing is re-
quired by § 1309.15(a)(1), reasonable no-
tice shall be given by registered or cer-
tified mail, return receipt requested, to 
the affected recipient. This notice shall 
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advise the recipient of the action pro-
posed to be taken, the specific provi-
sion under which the proposed action 
against it is to be taken, and the mat-
ters of fact or law asserted as the basis 
for this action, and either (1) fix a date 
not less than 20 days after the date of 
such notice within which the recipient 
may request of TVA that the matter be 
scheduled for hearing or (2) advise the 
recipient that the matter in question 
has been set down for hearing at a stat-
ed time and place. The time and place 
so fixed shall be reasonable and shall 
be subject to change for cause. The 
complainant, if any, shall be advised of 
the time and place of the hearing. A re-
cipient may waive a hearing and sub-
mit written information and argument 
for the record. The failure of a recipi-
ent to request a hearing under this sub-
section or to appear at a hearing for 
which a date has been set shall be 
deemed to be a waiver of the right to a 
hearing under the Act and § 1309.15(a)(1) 
and a consent to the making of a deci-
sion on the basis of such information 
as is available. 

(b) Time and place of hearing. Hear-
ings shall be held at the time and place 
fixed by TVA unless it determines that 
the convenience of the recipient re-
quires that another place be selected. 
Hearings shall be held before a hearing 
officer who shall be designated by 
TVA’s General Manager, and who shall 
not be a TVA employee. 

(c) Right to counsel. In all proceedings 
under this section, the recipient and 
TVA shall have the right to be rep-
resented by counsel. 

(d) Procedures, evidence, and record. (1) 
The hearing, decision, and any admin-
istrative review thereof by TVA’s 
Board of Directors shall be conducted 
in conformity with this part and in ac-
cordance with such rules of procedure 
as are proper (and not inconsistent 
with this section) relating to the con-
duct of the hearing, giving of notices 
subsequent to those provided for in 
paragraph (a) of this section, taking of 
testimony, exhibits, arguments and 
briefs, requests for findings, and other 
related matters, as prescribed by the 
hearing officer. Both TVA and the re-
cipient shall be entitled to introduce 
all relevant evidence on the issues as 
stated in the notice for hearing or as 

determined by the hearing officer at 
the outset of or during the hearing. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to this part, but rules or principles 
designed to assure production of the 
most credible evidence available and to 
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the hearing offi-
cer. The hearing officer may exclude ir-
relevant, immaterial, or unduly repeti-
tious evidence. All documents and 
other evidence offered or received for 
the record shall be open to examina-
tion by the parties and opportunity 
shall be given to refute facts and argu-
ments advanced on either side of the 
issues. A transcript shall be made of 
the oral evidence except to the extent 
the substance thereof is stipulated for 
the record. All decisions shall be based 
upon the hearing record and written 
findings shall be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance with this part with respect 
to two or more programs to which this 
part applies, or noncompliance with 
this part and the regulations of one or 
more other Federal departments or 
agencies issued under the Act, the TVA 
Board may, by agreement with such 
other departments or agencies where 
applicable, provide for the conduct of 
consolidated or joint hearings, and for 
the application to such hearings of the 
rules of procedure applicable to such 
hearings by such other departments or 
agencies. Final decisions in such cases, 
insofar as this part is concerned, shall 
be made in accordance with paragraph 
(f) of this section. 

(f) Decisions. (1) After the hearing, or 
after the hearing is waived under para-
graph (a) of this section, the hearing 
officer shall make an initial decision. 
The recipient may file exceptions to 
the decision with the TVA Board with-
in 10 days of receipt of the decision. If 
exceptions are not filed within the 
specified time, the hearing officer’s ini-
tial decision becomes the final TVA de-
cision. 

(2) Based on the hearing record, in-
vestigation, and any written submis-
sion to the hearing officer or the TVA 
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Board, the Board shall render its deci-
sion accepting the initial decision, or 
rejecting it, in whole or part. 

(3) The final decision may provide for 
suspension or termination of, or refusal 
to grant or continue financial assist-
ance, in whole or in part, under the 
program involved, and may contain 
such terms, conditions, and other pro-
visions as are consistent with and will 
effectuate the purposes of the Act and 
this part, including provisions designed 
to assure that no financial assistance 
will thereafter be extended under such 
program to the recipient determined by 
such decision to have failed to comply 
with this part, unless and until it cor-
rects its noncompliance and satisfies 
TVA that it will fully comply with this 
part. 

(g) Posttermination proceedings. (1) A 
recipient adversely affected by an 
order issued under paragraph (f) of this 
section shall be restored to full eligi-
bility to receive financial assistance 
from TVA if it satisfies the terms and 
conditions of that order for such eligi-
bility or if it brings itself into compli-
ance with this part and provides rea-
sonable assurance that it will fully 
comply with this part. 

(2) Any recipient adversely affected 
by an order entered pursuant to para-
graph (f) of this section may at any 
time request TVA to restore fully its 
eligibility to receive financial assist-
ance from TVA. Any such request shall 
be supported by information showing 
that the recipient has met the require-
ments of paragraph (g)(1) of this sec-
tion. If TVA determines that those re-
quirements have been satisfied, it shall 
restore such eligibility. 

(3) If TVA denies any such request, 
the recipient may submit a written re-
quest for a hearing, specifying why it 
believes TVA to have been in error. 
The recipient shall thereupon be given 
an expeditious hearing, with a decision 
on the record, in accordance with rules 
of procedure issued by TVA. The recipi-
ent will be restored to such eligibility 
if it proves at such a hearing that it 
satisfied the requirements of paragraph 
(g)(1) of this section. While proceedings 
under this paragraph are pending, the 
sanctions imposed by the order issued 
under paragraph (f)(3) of this section 
shall remain in effect.

§ 1309.18 Under what circumstances 
must recipients take remedial or af-
firmative action? 

(a) Where a recipient is found to have 
discriminated on the basis of age, the 
recipient shall take any remedial ac-
tion which TVA may require to over-
come the effects of the discrimination, 
if another recipient exercises control 
over the recipient that has discrimi-
nated, both recipients may be required 
to take remedial action. 

(b) Even in the absence of a finding of 
discrimination, a recipient may take 
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation recipient’s program 
or activity on the basis of age. 

(c) If a recipient operating a program 
which serves the elderly or children, in 
addition to persons of other ages, pro-
vides special benefits to the elderly or 
to children, the provision of those ben-
efits shall be presumed to be voluntary 
affirmative action provided that it 
does not have the effect of excluding 
otherwise eligible persons from partici-
pation in the program.

§ 1309.19 When may a complainant file 
a civil action? 

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if: 

(1) 180 days have elapsed since the 
complainant filed the complaint and 
TVA has made no finding with regard 
to the complaint; or 

(2) TVA issues any finding in favor of 
the recipient. 

(b) If either of the conditions set 
forth in paragraph (a) of this section is 
satisfied, TVA shall: 

(1) Promptly advise the complainant 
of this fact; and 

(2) Advise the complainant of his or 
her right, under Section 305(e) of the 
Act, to bring a civil action for injunc-
tive relief that will effect the purposes 
of the Act; and 

(3) Inform the complainant: 
(i) That a civil action can only be 

brought in a United States district 
court for the district in which the re-
cipient is found or transacts business; 

(ii) That a complainant prevailing in 
a civil action has the right to be 
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awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that 
these costs must be demanded in the 
complaint; 

(iii) That before commencing the ac-
tion the complainant shall give 30 
days‘ notice by registered mail to the 
Secretary, the Attorney General of the 
United States, TVA, and the recipient; 

(iv) That the notice shall state: the 
alleged violation of the Act; the relief 
requested; the court in which the ac-
tion will be brought; and whether or 
not attorney’s fees are demanded in the 
event the complainant prevails; and 

(v) That no action shall be brought if 
the same alleged violation of the Act 
by the same recipient is the subject of 
a pending action in any court of the 
United States.

PART 1310—ADMINISTRATIVE COST 
RECOVERY

Sec.
1310.1 Purpose. 
1310.2 Application. 
1310.3 Assessment of administrative charge.

AUTHORITY: 16 U.S.C. 831–831dd; 31 U.S.C. 
9701.

SOURCE: 60 FR 8196, Feb. 13, 1995, unless 
otherwise noted.

§ 1310.1 Purpose. 
The purpose of the regulations in this 

part is to establish a schedule of fees to 
be charged in connection with the dis-
position and uses of, and activities af-
fecting, real property in TVA’s custody 
or control; approval of plans under sec-
tion 26a of the Tennessee Valley Au-
thority Act of 1933, as amended (16 
U.S.C. 831y–1); and certain other activi-
ties in order to help ensure that such 
activities are self-sustaining to the full 
extent possible.

§ 1310.2 Application. 
(a) General. TVA will undertake the 

following actions only upon the condi-
tion that the applicant pay to TVA 
such administrative charge as the 
Vice-President of Land Management or 
the Manager of Power Properties (here-
inafter ‘‘responsible land manager’’), as 
appropriate, shall assess in accordance 
with § 1310.3; provided, however, that 
the responsible land manager may 
waive payment where he/she deter-

mines that there is a corresponding 
benefit to TVA or that such waiver is 
otherwise in the public interest: 

(1) Conveyances and abandonment of 
TVA land or landrights. 

(2) Licenses and other uses of TVA 
land not involving the disposition of 
TVA real property or interests in real 
property. 

(3) Actions taken to suffer the pres-
ence of unauthorized fills and struc-
tures over, on, or across TVA land or 
landrights, and including actions not 
involving the abandonment or disposal 
of TVA land or landrights. 

(4) Actions taken to approve fills, 
structures, or other obstructions under 
section 26a of the Tennessee Valley Au-
thority Act of 1933, as amended (16 
U.S.C. 831y–1), and TVA’s regulations 
issued thereunder at part 1304 of this 
chapter. 

(b) Exemption. An administrative 
charge shall not be made for the fol-
lowing actions: 

(1) Conveyances pursuant to section 
4(k)(d) of the Tennessee Valley Author-
ity Act of 1933, as amended (16 U.S.C. 
831c(k)(d)). 

(2) Releases of unneeded mineral 
right options. 

(3) TVA phosphate land and mineral 
transactions. 

(4) Permits and licenses for use of 
TVA land by distributors of TVA 
power. 

(c) Quota deer hunt and turkey hunt 
applications. Quota deer hunt and tur-
key hunt permit applications will be 
processed by TVA if accompanied by 
the fee prescribed in § 1310.3(d).

§ 1310.3 Assessment of administrative 
charge. 

(a) Range of charges. Except as other-
wise provided herein, the responsible 
land manager shall assess a charge 
which he/she determines in his/her sole 
judgment to be approximately equal to 
the administrative costs incurred by 
TVA for each action including both the 
direct cost to TVA and applicable 
overheads. In determining the amount 
of such charge, the responsible land 
manager may establish a standard 
charge for each category of action 
rather than determining the actual ad-
ministrative costs for each individual 
action. The standard charge shall be an 
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amount approximately equal to TVA’s 
actual average administrative costs for 
the category of action. Charges shall be 
not less than the minimum or greater 
than the maximum amount specified 
herein, except as otherwise provided in 
paragraph (c) of this section. 

(1) Land transfers—$500–$10,000. 
(2) Use permits or licenses–$50–$5,000. 
(3) Actions taken to approve plans for 

fills, structures, or other obstructions 
under section 26a of the TVA Act—$100–
$5,000. 

(4) Abandonment of transmission line 
easements and rights-of-way—$100–
$1,500. 

(5) Quota deer hunt or turkey hunt 
applications—$5–$25. 

(b) Basis of charge. The administra-
tive charge assessed by the responsible 
land manager shall, to the extent ap-
plicable, include the following costs: 

(1) Appraisal of the land or landrights 
affected; 

(2) Assessing applicable rental fees; 
(3) Compliance inspections and other 

field investigations; 
(4) Title and record searches; 
(5) Preparation for and conducting 

public auction and negotiated sales; 
(6) Mapping and surveying; 
(7) Preparation of conveyance instru-

ment, permit, or other authorization or 
approval instrument; 

(8) Coordination of the proposed ac-
tion within TVA and with other Fed-
eral, State, and local agencies; 

(9) Legal review; and 
(10) Administrative overheads associ-

ated with the transaction. 
(c) Assessment of charge when actual 

administrative costs significantly exceed 
established range. When the responsible 
land manager determines that the ac-
tual administrative costs are expected 
to significantly exceed the range of 
costs established in paragraph (a) of 
this section, such manager shall not 
proceed with the TVA action until 
agreement is reached on payment of a 
charge calculated to cover TVA’s ac-
tual administrative costs. 

(d) Quota deer hunt and turkey hunt 
application fees. A fee for each person in 
the amount prescribed by the respon-
sible land manager must accompany 
the complete application form for a 
quota deer hunt and turkey hunt per-
mit. Applications will not be processed 

unless accompanied by the correct fee 
amount. No refunds will be made to un-
successful applicants, except that fees 
received after the application due date 
will be refunded. 

(e) Additional charges. In addition to 
the charges assessed under these regu-
lations, TVA may impose a charge in 
connection with environmental reviews 
or other environmental investigations 
it conducts under its policies or proce-
dures implementing the National Envi-
ronmental Policy Act (42 U.S.C. 4321 et 
seq.).

PART 1311—INTERGOVERNMENTAL 
REVIEW OF TENNESSEE VALLEY 
AUTHORITY FEDERAL FINANCIAL 
ASSISTANCE AND DIRECT FED-
ERAL DEVELOPMENT PROGRAMS 
AND ACTIVITIES

Sec.
1311.1 What is the purpose of these regula-

tions? 
1311.2 What definitions apply to these regu-

lations? 
1311.3 What programs and activities of TVA 

are subject to these regulations? 
1311.4 [Reserved] 
1311.5 What is TVA’s obligation with re-

spect to federal interagency coordina-
tion? 

1311.6 What procedures apply to the selec-
tion of programs and activities under 
these regulations? 

1311.7 How does TVA communicate with 
state, regional and local officials con-
cerning TVA’s programs and activities? 

1311.8 How does TVA provide states an op-
portunity to comment on proposed fed-
eral financial assistance and direct fed-
eral development? 

1311.9 How does TVA receive and respond to 
comments? 

1311.10 How does TVA make efforts to ac-
commodate intergovernmental view-
points? 

1311.11 What are TVA’s obligations in inter-
state situations? 

1311.12 [Reserved] 
1311.13 May TVA waive any provision of 

these regulations?

AUTHORITY: Tennessee Valley Authority 
Act of 1933, 48 Stat. 58, as amended, 16 U.S.C. 
831–831dd (1976; Supp. V, 1981); E. O. 12372, 
July 14, 1982 (47 FR 30,959), amended April 8, 
1983 (48 FR 15,887); sec. 401 of the Intergov-
ernmental Cooperation Act of 1968, as 
amended.

SOURCE: 48 FR 29399, June 24, 1983, unless 
otherwise noted.
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§ 1311.1 What is the purpose of these 
regulations? 

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982, and 
amended on April 8, 1983. These regula-
tions also implement applicable provi-
sions of section 401 of the Intergovern-
mental Cooperation Act of 1968 and are 
intended to assist TVA in carrying out 
its responsibilities under the TVA Act. 

(b) These regulations are intended to 
foster an intergovernmental partner-
ship and a strengthened Federalism by 
relying on state processes and on state, 
areawide, regional, and local coordina-
tion for review of proposed federal fi-
nancial assistance and direct federal 
development. 

(c) These regulations are intended to 
aid the internal management of TVA, 
and are not intended to create any 
right or benefit enforceable at law by a 
party against TVA or its officers.

§ 1311.2 What definitions apply to 
these regulations? 

TVA means the Tennessee Valley Au-
thority, a wholly owned corporation 
and independent instrumentality of the 
United States. 

Order means Executive Order 12372, 
issued July 14, 1982, and amended April 
8, 1983, and titled ‘‘Intergovernmental 
Review of Federal Programs.’’

State means any of the 50 states, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands.

§ 1311.3 What programs and activities 
of TVA are subject to these regula-
tions? 

TVA publishes in the FEDERAL REG-
ISTER a list of TVA’s federal financial 
assistance and direct federal develop-
ment programs and activities that are 
subject to these regulations.

§ 1311.4 [Reserved]

§ 1311.5 What is TVA’s obligation with 
respect to federal interagency co-
ordination? 

TVA, to the extent practicable, 
consults with and seeks advice from all 
other substantially affected federal de-
partments and agencies in an effort to 
assure full coordination between such 
agencies and TVA regarding programs 
and activities covered under these reg-
ulations.

§ 1311.6 What procedures apply to the 
selection of programs and activities 
under these regulations? 

(a) A state may select any program 
or activity published in the FEDERAL 
REGISTER in accordance with § 1311.3 of 
this part for intergovernmental review 
under these regulations. Each state, 
before selecting programs and activi-
ties, shall consult with local elected of-
ficials. 

(b) Each state that adopts a process 
shall notify TVA of the programs and 
activities selected for that process. 

(c) A state may notify TVA of 
changes in its selections at any time. 
For each change, the state shall submit 
to TVA an assurance that the state has 
consulted with local elected officials 
regarding the change. TVA may estab-
lish deadlines by which states are re-
quired to inform TVA of changes in 
their program selections. 

(d) TVA uses a state’s process as soon 
as feasible, depending on individual 
programs and activities, after TVA is 
notified of the states selections.

§ 1311.7 How does TVA communicate 
with state, regional, and local offi-
cials concerning TVA’s programs 
and activities? 

(a) For those programs and activities 
covered by a state process under 
§ 1311.6, TVA, to the extent permitted 
by law: 

(1) Uses the official state process to 
determine views of state and local 
elected officials, and 
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(2) Communicates with state and 
local elected officials, through the offi-
cial state process, as early in a pro-
gram planning cycle as is reasonably 
feasible to explain specific plans and 
actions. 

(b) TVA provides notice to directly 
affected state, areawide, regional, and 
local entities in a state of proposed 
Federal financial assistance or direct 
federal development if: 

(1) The state has not adopted a proc-
ess under the Order; 

(2) The assistance or development in-
volves a program or activity not se-
lected for the state process; or 

(3) The particular government entity 
is not part of or involved in the state 
process. 
This notice may be made by a publica-
tion widely available in the potentially 
affected area or other appropriate 
means, which TVA in its discretion 
deems appropriate.

§ 1311.8 How does TVA provide states 
an opportunity to comment on pro-
posed federal financial assistance 
and direct federal development? 

(a) Except in unusual circumstances, 
TVA gives state processes or directly 
affected state, areawide, regional, and 
local officials and entities: 

(1) [Reserved] 
(2) At least 60 days from the date es-

tablished by TVA to comment on pro-
posed direct Federal development or 
federal financial assistance. 

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with 
TVA have been delegated or when TVA 
provides notice directly to potentially 
affected state, areawide, regional, or 
local entities under § 1311.7(b).

§ 1311.9 How does TVA receive and re-
spond to comments? 

(a) TVA follows the procedures in 
§ 1311.10 if: 

(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all 
federal agencies, and 

(2) That office or official transmits a 
state process recommendation for a 
program selected under § 1311.6. 

(b)(1) The single point of contact is 
not obligated to transmit comments 

from state, areawide, regional, or local 
officials and entities where there is no 
state process recommendation; how-
ever, these officials or entities may 
submit comments directly to TVA for 
TVA’s consideration. 

(2) If a state process recommendation 
is transmitted by a single point of con-
tact, all comments from state, 
areawide, regional, and local officials 
and entities that differ from it must 
also be transmitted. 

(c) If a state has not established a 
process, or is unable to submit a state 
process recommendation, state, 
areawide, regional, and local officials 
and entities may submit comments to 
TVA. 

(d) If a program or activity is not se-
lected for a state process, state, 
areawide, regional, and local officials 
and entities may submit comments to 
TVA. In addition, if a state process rec-
ommendation for a nonselected pro-
gram or activity is transmitted to TVA 
by the single point of contact, TVA fol-
lows the procedures of § 1311.10 of this 
part. 

(e) TVA considers comments which 
do not constitute a state process rec-
ommendation submitted under these 
regulations and for which TVA is not 
required to apply the procedures of 
§ 1311.10 of this part, when such com-
ments are provided by a single point of 
contact or directly to TVA by a state, 
areawide, regional, or local govern-
ment.

§ 1311.10 How does TVA make efforts 
to accommodate intergovernmental 
viewpoints? 

(a) If a state process provides a state 
process recommendation to TVA 
through its single point contact, TVA 
either: 

(1) Accepts the recommendation; 
(2) Reaches a mutually agreeable so-

lution with the state process; or 
(3) Provides the single point of con-

tact (including any regional or local of-
fice delegated a review and comment 
role by the state process) with written 
explanation of the decision in such 
form as TVA in its discretion deems 
appropriate. TVA may also supplement 
the written explanation by providing 
the explanation to the single point of 
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contact by telephone, other tele-
communications, meeting with the sin-
gle point of contact, and, as appro-
priate, other interested officials or of-
fices, or other means. 

(b) In any explanation under para-
graph (a)(3) of this section, TVA in-
forms the single point of contact that: 

(1) TVA will not implement its deci-
sion for at least 10 days after the single 
point of contact receives the expla-
nation; or 

(2) TVA’s General Manager has re-
viewed the decision and determined 
that, because of unusual cir-
cumstances, the waiting period of at 
least 10 days is not feasible. 

(c) For purposes of computing the 
waiting period under paragraph (b)(1) 
of this section, the explanation is pre-
sumed to have been received five days 
after the date of mailing of such notifi-
cation.

§ 1311.11 What are TVA’s obligations in 
interstate situations? 

(a) TVA is responsible for: 
(1) Identifying proposed Federal fi-

nancial assistance and direct Federal 
development that potentially impact 
on interstate areas; 

(2) Notifying appropriate officials 
and entities in states which have 
adopted a process and which select 
TVA’s program or activity; 

(3) In accordance with § 1311.7(b), 
making efforts to identify and notify 
the affected state, areawide, regional 
and local officials and entities in those 
states that have not adopted a process 
under the Order or do not select TVA’s 
program or activity; 

(4) Responding pursuant to § 1311.10 of 
this part if TVA receives a rec-
ommendation from a designated 
areawide agency transmitted by a sin-
gle point of contact, in cases in which 
the review, coordination, and commu-
nication with TVA have been dele-
gated. 

(b) TVA uses the procedures in 
§ 1311.10 if a state process provides a 
state process recommendation to TVA 
through a single point of contact.

§ 1311.12 [Reserved]

§ 1311.13 May TVA waive any provi-
sion of these regulations? 

In an emergency, TVA may waive 
any provision of these regulations.

PART 1312—PROTECTION OF AR-
CHAEOLOGICAL RESOURCES: 
UNIFORM REGULATIONS

Sec.
1312.1 Purpose. 
1312.2 Authority. 
1312.3 Definitions. 
1312.4 Prohibited acts and criminal pen-

alties. 
1312.5 Permit requirements and exceptions. 
1312.6 Application for permits and informa-

tion collection. 
1312.7 Notification to Indian tribes of pos-

sible harm to, or destruction of, sites on 
public lands having religious or cultural 
importance. 

1312.8 Issuance of permits. 
1312.9 Terms and conditions of permits. 
1312.10 Suspension and revocation of per-

mits. 
1312.11 Appeals relating to permits. 
1312.12 Relationship to section 106 of the 

National Historic Preservation Act. 
1312.13 Custody of archaeological resources. 
1312.14 Determination of archaeological or 

commercial value and cost of restoration 
and repair. 

1312.15 Assessment of civil penalties. 
1312.16 Civil penalty amounts. 
1312.17 Other penalties and rewards. 
1312.18 Confidentiality of archaeological re-

source information. 
1312.19 Report. 
1312.20 Public awareness programs. 
1312.21 Surveys and schedules.

AUTHORITY: Pub. L. 96–95, 93 Stat. 721, as 
amended, 102 Stat. 2983 (16 U.S.C. 470aa–mm) 
(Sec. 10(a). Related Authority: Pub. L. 59–209, 
34 Stat. 225 (16 U.S.C. 432, 433); Pub. L. 86–523, 
74 Stat. 220, 221 (16 U.S.C. 469), as amended, 88 
Stat. 174 (1974); Pub. L. 89–665, 80 Stat. 915 (16 
U.S.C. 470a–t), as amended, 84 Stat. 204 (1970), 
87 Stat. 139 (1973), 90 Stat. 1320 (1976), 92 Stat. 
3467 (1978), 94 Stat. 2987 (1980); Pub. L. 95–341, 
92 Stat. 469 (42 U.S.C. 1996).

SOURCE: 49 FR 1028, Jan. 6, 1984, unless oth-
erwise noted.

§ 1312.1 Purpose. 
(a) The regulations in this part im-

plement provisions of the Archae-
ological Resources Protection Act of 
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1979, as amended (16 U.S.C. 470aa–mm) 
by establishing the uniform defini-
tions, standards, and procedures to be 
followed by all Federal land managers 
in providing protection for archae-
ological resources, located on public 
lands and Indian lands of the United 
States. These regulations enable Fed-
eral land managers to protect archae-
ological resources, taking into consid-
eration provisions of the American In-
dian Religious Freedom Act (92 Stat. 
469; 42 U.S.C. 1996), through permits au-
thorizing excavation and/or removal of 
archaeological resources, through civil 
penalties for unauthorized excavation 
and/or removal, through provisions for 
the preservation of archaeological re-
source collections and data, and 
through provisions for ensuring con-
fidentiality of information about ar-
chaeological resources when disclosure 
would threaten the archaeological re-
sources. 

(b) The regulations in this part do 
not impose any new restrictions on ac-
tivities permitted under other laws, au-
thorities, and regulations relating to 
mining, mineral leasing, reclamation, 
and other multiple uses of the public 
lands. 

[49 FR 1028, Jan. 6, 1984, as amended at 60 FR 
5259, 5260, Jan. 26, 1995]

§ 1312.2 Authority. 
(a) The regulations in this part are 

promulgated pursuant to section 10(a) 
of the Archaeological Resources Pro-
tection Act of 1979 (16 U.S.C. 470ii), 
which requires that the Secretaries of 
the Interior, Agriculture and Defense 
and the Chairman of the Board of the 
Tennessee Valley Authority jointly de-
velop uniform rules and regulations for 
carrying out the purposes of the Act. 

(b) In addition to the regulations in 
this part, section 10(b) of the Act (16 
U.S.C. 470ii) provides that each Federal 
land manager shall promulgate such 
rules and regulations, consistent with 
the uniform rules and regulations in 
this part, as may be necessary for car-
rying out the purposes of the Act.

§ 1312.3 Definitions. 
As used for purposes of this part: 
(a) Archaeological resource means any 

material remains of human life or ac-
tivities which are at least 100 years of 

age, and which are of archaeological 
interest. 

(1) Of archaeological interest means ca-
pable of providing scientific or human-
istic understandings of past human be-
havior, cultural adaptation, and re-
lated topics through the application of 
scientific or scholarly techniques such 
as controlled observation, contextual 
measurement, controlled collection, 
analysis, interpretation and expla-
nation. 

(2) Material remains means physical 
evidence of human habitation, occupa-
tion, use, or activity, including the 
site, location, or context in which such 
evidence is situated. 

(3) The following classes of material 
remains (and illustrative examples), if 
they are at least 100 years of age, are of 
archaeological interest and shall be 
considered archaeological resources 
unless determined otherwise pursuant 
to paragraph (a)(4) or (5) of this sec-
tion: 

(i) Surface or subsurface structures, 
shelters, facilities, or features (includ-
ing, but not limited to, domestic struc-
tures, storage structures, cooking 
structures, ceremonial structures, arti-
ficial mounds, earthworks, fortifica-
tions, canals, reservoirs, horticultural/
agricultural gardens or fields, bedrock 
mortars or grinding surfaces, rock 
alignments, cairns, trails, borrow pits, 
cooking pits, refuse pits, burial pits or 
graves, hearths, kilns, post molds, wall 
trenches, middens); 

(ii) Surface or subsurface artifact 
concentrations or scatters; 

(iii) Whole or fragmentary tools, im-
plements, containers, weapons and 
weapon projectiles, clothing, and orna-
ments (including, but not limited to, 
pottery and other ceramics, cordage, 
basketry and other weaving, bottles 
and other glassware, bone, ivory, shell, 
metal, wood, hide, feathers, pigments, 
and flaked, ground, or pecked stone); 

(iv) By-products, waste products, or 
debris resulting from manufacture or 
use of human-made or natural mate-
rials; 

(v) Organic waste (including, but not 
limited to, vegetal and animal re-
mains, coprolites); 

(vi) Human remains (including, but 
not limited to, bone, teeth, mummified 
flesh, burials, cremations); 

VerDate Mar<13>2002 10:56 Apr 10, 2002 Jkt 197055 PO 00000 Frm 00209 Fmt 8010 Sfmt 8010 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



210

18 CFR Ch. XIII (4–1–02 Edition)§ 1312.3

(vii) Rock carvings, rock paintings, 
intaglios and other works of artistic or 
symbolic representation; 

(viii) Rockshelters and caves or por-
tions thereof containing any of the 
above material remains; 

(ix) All portions of shipwrecks (in-
cluding, but not limited to, arma-
ments, apparel, tackle, cargo); 

(x) Any portion or piece of any of the 
foregoing. 

(4) The following material remains 
shall not be considered of archae-
ological interest, and shall not be con-
sidered to be archaeological resources 
for purposes of the Act and this part, 
unless found in a direct physical rela-
tionship with archaeological resources 
as defined in this section: 

(i) Paleontological remains; 
(ii) Coins, bullets, and unworked min-

erals and rocks. 
(5) The Federal land manager may 

determine that certain material re-
mains, in specified areas under the 
Federal land manager’s jurisdiction, 
and under specified circumstances, are 
not or are no longer of archaeological 
interest and are not to be considered 
archaeological resources under this 
part. Any determination made pursu-
ant to this subparagraph shall be docu-
mented. Such determination shall in 
no way affect the Federal land man-
ager’s obligations under other applica-
ble laws or regulations. 

(6) For the disposition following law-
ful removal or excavations of Native 
American human remains and ‘‘cul-
tural items’’, as defined by the Native 
American Graves Protection and Repa-
triation Act (NAGPRA; Pub. L. 101–601; 
104 Stat. 3050; 25 U.S.C. 3001–13), the 
Federal land manager is referred to 
NAGPRA and its implementing regula-
tions. 

(b) Arrowhead means any projectile 
point which appears to have been de-
signed for use with an arrow. 

(c) Federal land manager means: 
(1) With respect to any public lands, 

the secretary of the department, or the 
head of any other agency or instrumen-
tality of the United States, having pri-
mary management authority over such 
lands, including persons to whom such 
management authority has been offi-
cially delegated; 

(2) In the case of Indian lands, or any 
public lands with respect to which no 
department, agency or instrumentality 
has primary management authority, 
such term means the Secretary of the 
Interior; 

(3) The Secretary of the Interior, 
when the head of any other agency or 
instrumentality has, pursuant to sec-
tion 3(2) of the Act and with the con-
sent of the Secretary of the Interior, 
delegated to the Secretary of the Inte-
rior the responsibilities (in whole or in 
part) in this part. 

(d) Public lands means: 
(1) Lands which are owned and ad-

ministered by the United States as 
part of the national park system, the 
national wildlife refuge system, or the 
national forest system; and 

(2) All other lands the fee title to 
which is held by the United States, ex-
cept lands on the Outer Continental 
Shelf, lands under the jurisdiction of 
the Smithsonian Institution, and In-
dian lands. 

(e) Indian lands means lands of Indian 
tribes, or Indian individuals, which are 
either held in trust by the United 
States or subject to a restriction 
against alienation imposed by the 
United States, except for subsurface in-
terests not owned or controlled by an 
Indian tribe or Indian individual. 

(f) Indian tribe as defined in the Act 
means any Indian tribe, band, nation, 
or other organized group or commu-
nity, including any Alaska village or 
regional or village corporation as de-
fined in, or established pursuant to, the 
Alaska Native Claims Settlement Act 
(85 Stat. 688). In order to clarify this 
statutory definition for purposes of 
this part, ‘‘Indian tribe’’ means: 

(1) Any tribal entity which is in-
cluded in the annual list of recognized 
tribes published in the FEDERAL REG-
ISTER by the Secretary of the Interior 
pursuant to 25 CFR part 54; 

(2) Any other tribal entity acknowl-
edged by the Secretary of the Interior 
pursuant to 25 CFR part 54 since the 
most recent publication of the annual 
list; and 

(3) Any Alaska Native village or re-
gional or village corporation as defined 
in or established pursuant to the Alas-
ka Native Claims Settlement Act (85 
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Stat. 688), and any Alaska Native vil-
lage or tribe which is recognized by the 
Secretary of the Interior as eligible for 
services provided by the Bureau of In-
dian Affairs. 

(g) Person means an individual, cor-
poration, partnership, trust, institu-
tion, association, or any other private 
entity, or any officer, employee, agent, 
department, or instrumentality of the 
United States, or of any Indian tribe, 
or of any State or political subdivision 
thereof. 

(h) State means any of the fifty 
states, the District of Columbia, Puer-
to Rico, Guam, and the Virgin Islands. 

(i) Act means the Archaeological Re-
sources Protection Act of 1979 (16 
U.S.C. 470aa–mm). 

[49 FR 1028, Jan. 6, 1984; 49 FR 5923, Feb. 16, 
1984, as amended at 60 FR 5259, 5260, Jan. 26, 
1995]

§ 1312.4 Prohibited acts and criminal 
penalties. 

(a) Under section 6(a) of the Act, no 
person may excavate, remove, damage, 
or otherwise alter or deface, or attempt 
to excavate, remove, damage, or other-
wise alter or deface any archaeological 
resource located on public lands or In-
dian lands unless such activity is pur-
suant to a permit issued under § 1312.8 
or exempted by § 1312.5(b) of this part. 

(b) No person may sell, purchase, ex-
change, transport, or receive any ar-
chaeological resource, if such resource 
was excavated or removed in violation 
of: 

(1) The prohibitions contained in 
paragraph (a) of this section; or 

(2) Any provision, rule, regulation, 
ordinance, or permit in effect under 
any other provision of Federal law. 

(c) Under section (d) of the Act, any 
person who knowingly violates or 
counsels, procures, solicits, or employs 
any other person to violate any prohi-
bition contained in section 6 (a), (b), or 
(c) of the Act will, upon conviction, be 
fined not more than $10,000.00 or im-
prisoned not more than one year, or 
both: provided, however, that if the 
commercial or archaeological value of 
the archaeological resources involved 
and the cost of restoration and repair 
of such resources exceeds the sum of 
$500.00, such person will be fined not 
more than $20,000.00 or imprisoned not 

more than two years, or both. In the 
case of a second or subsequent such 
violation upon conviction such person 
will be fined not more than $100,000.00, 
or imprisoned not more than five 
years, or both. 

[49 FR 1028, Jan. 6, 1984, as amended at 60 FR 
5259, 5260, Jan. 26, 1995]

§ 1312.5 Permit requirements and ex-
ceptions. 

(a) Any person proposing to excavate 
and/or remove archaeological resources 
from public lands or Indian lands, and 
to carry out activities associated with 
such excavation and/or removal, shall 
apply to the Federal land manager for 
a permit for the proposed work, and 
shall not begin the proposed work until 
a permit has been issued. The Federal 
land manager may issue a permit to 
any qualified person, subject to appro-
priate terms and conditions, provided 
that the person applying for a permit 
meets conditions in § 1312.8(a) of this 
part. 

(b) Exceptions: 
(1) No permit shall be required under 

this part for any person conducting ac-
tivities on the public lands under other 
permits, leases, licenses, or entitle-
ments for use, when those activities 
are exclusively for purposes other than 
the excavation and/or removal of ar-
chaeological resources, even though 
those activities might incidentally re-
sult in the disturbance of archae-
ological resources. General earth-mov-
ing excavation conducted under a per-
mit or other authorization shall not be 
construed to mean excavation and/or 
removal as used in this part. This ex-
ception does not, however, affect the 
Federal land manager’s responsibility 
to comply with other authorities which 
protect archaeological resources prior 
to approving permits, leases, licenses, 
or entitlements for use; any excavation 
and/or removal of archaeological re-
sources required for compliance with 
those authorities shall be conducted in 
accordance with the permit require-
ments of this part. 

(2) No permit shall be required under 
this part for any person collecting for 
private purposes any rock, coin, bullet, 
or mineral which is not an archae-
ological resource as defined in this 
part, provided that such collecting does 
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not result in disturbance of any 
archaelogical resource. 

(3) No permit shall be required under 
this part or under section 3 of the Act 
of June 8, 1906 (16 U.S.C. 432), for the 
excavation or removal by any Indian 
tribe or member thereof of any archae-
ological resource located on Indian 
lands of such Indian tribe, except that 
in the absence of tribal law regulating 
the excavation or removal or archae-
ological resources on Indian lands, an 
individual tribal member shall be re-
quired to obtain a permit under this 
part; 

(4) No permit shall be required under 
this part for any person to carry out 
any archaeological activity authorized 
by a permit issued under section 3 of 
the Act of June 8, 1906 (16 U.S.C. 432), 
before the enactment of the Archae-
ological Resources Protection Act of 
1979. Such permit shall remain in effect 
according to its terms and conditions 
until expiration. 

(5) No permit shall be required under 
section 3 of the Act of June 8, 1906 (16 
U.S.C. 432) for any archaeological work 
for which a permit is issued under this 
part. 

(c) Persons carrying out official 
agency duties under the Federal land 
manager’s direction, associated with 
the management of archaeological re-
sources, need not follow the permit ap-
plication procedures of § 1312.6. How-
ever, the Federal land manager shall 
insure that provisions of §§ 1312.8 and 
1312.9 have been met by other docu-
mented means, and that any official 
duties which might result in harm to 
or destruction of any Indian tribal reli-
gious or cultural site, as determined by 
the Federal land manager, have been 
the subject of consideration under 
§ 1312.7. 

(d) Upon the written request of the 
Governor of any State, on behalf of the 
State or its educational institutions, 
the Federal land manager shall issue a 
permit, subject to the provisions of 
§§ 1312.5(b)(5), 1312.7, 1312.8(a)(3), (4), (5), 
(6), and (7), 1312.9, 1312.10, 1312.12, and 
1312.13(a) to such Governor or to such 
designee as the Governor deems quali-
fied to carry out the intent of the Act, 
for purposes of conducting archae-
ological research, excavating and/or re-
moving archaeological resources, and 

safeguarding and preserving any mate-
rials and data collected in a university, 
museum, or other scientific or edu-
cational institution approved by the 
Federal land manager. 

(e) Under other statutory, regu-
latory, or administrative authorities 
governing the use of public lands and 
Indian lands, authorizations may be re-
quired for activities which do not re-
quire a permit under this part. Any 
person wishing to conduct on public 
lands or Indian lands any activities re-
lated to but believed to fall outside the 
scope of this part should consult with 
the Federal land manager, for the pur-
pose of determining whether any au-
thorization is required, prior to begin-
ning such activities.

§ 1312.6 Application for permits and 
information collection. 

(a) Any person may apply to the ap-
propriate Federal land manager for a 
permit to excavate and/or remove ar-
chaeological resources from public 
lands or Indian lands and to carry out 
activities associated with such exca-
vation and/or removal. 

(b) Each application for a permit 
shall include: 

(1) The nature and extent of the work 
proposed, including how and why it is 
proposed to be conducted, proposed 
time of performance, locational maps, 
and proposed outlet for public written 
dissemination of the results. 

(2) The name and address of the indi-
vidual(s) proposed to be responsible for 
conducting the work, institutional af-
filiation, if any, and evidence of edu-
cation, training, and experience in ac-
cord with the minimal qualifications 
listed in § 1312.8(a). 

(3) The name and address of the indi-
vidual(s), if different from the indi-
vidual(s) named in paragraph (b)(2) of 
this section, proposed to be responsible 
for carrying out the terms and condi-
tions of the permit. 

(4) Evidence of the applicant’s ability 
to initiate, conduct, and complete the 
proposed work, including evidence of 
logistical support and laboratory fa-
cilities. 

(5) Where the application is for the 
excavation and/or removal of archae-
ological resources on public lands, the 
names of the university, museum, or 
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other scientific or educational institu-
tion in which the applicant proposes to 
store all collections, and copies of 
records, data, photographs, and other 
documents derived from the proposed 
work. Applicants shall submit written 
certification, signed by an authorized 
official of the institution, of willing-
ness to assume curatorial responsi-
bility for the collections, records, data, 
photographs and other documents and 
tm safeguard and preserve these mate-
rials as property of the United States. 

(6) Where the application is for the 
excavation and/or removal of archae-
ological resources on Indian lands, the 
name of the university, museum, or 
other scientific or educational institu-
tion in which the applicant proposes to 
store copies of records, data, photo-
graphs, ald other documents derived 
from the proposed work, and all collec-
tions in the event the Indian owners do 
not wish tm take custody or otherwise 
dispose of the archaeological resources. 
Applicants shall submit written certifi-
cation, signed by an authorized official 
of the institution, or willingness tm as-
sume curatorial responsibility for the 
collections, if applicable, and/or the 
records, data, photographs, and other 
documents derived from the proposed 
work. 

(c) The Federal land manager may 
require additional information, perti-
nent to land management responsibil-
ities, to be included in the application 
for permit and shall so inform the ap-
plicant. 

(d) Paperwork Reduction Act. The in-
formation collection requirement con-
tained in § 1312.6 of these regulations 
has been approved by the Office of 
Management and Budget under 44 
U.S.C. 3501 et seq. and assigned clear-
ance number 1024–0037. The purpose of 
the information collection is to meet 
statutory and administrative require-
ments in the public interest. The infor-
mation will be used to assist Federal 
land managers in determining that ap-
plicants for permits are qualified, that 
the work proposed would further ar-
chaeological knowledge, that archae-
ological resources and associated 
records and data will be properly pre-
served, and that the permitted activity 
would not conflict with the manage-
ment of the public lands involved. Re-

sponse to the information requirement 
is necessary in order for an applicant 
to obtain a benefit. 

(Approved by the Office of Management and 
Budget under control number 1024–0037)

§ 1312.7 Notification to Indian tribes of 
possible harm to, or destruction of, 
sites on public lands having reli-
gious or cultural importance. 

(a) If the issuance of a permit under 
this part may result in harm to, or de-
struction of, any Indian tribal religious 
or cultural site on public lands, as de-
termined by the Federal land manager, 
at least 30 days before issuing such a 
permit the Federal land manager shall 
notify any Indian tribe which may con-
sider the site as having religious or 
cultural importance. Such notice shall 
not be deemed a disclosure to the pub-
lic for purposes of section 9 of the Act. 

(1) Notice by the Federal land man-
ager to any Indian tribe shall be sent 
to the chief executive officer or other 
designated official of the tribe. Indian 
tribes are encouraged to designate a 
tribal official to be the focal point for 
any notification and discussion be-
tween the tribe and the Federal land 
manager. 

(2) The Federal land manager may 
provide notice to any other Native 
American group that is known by the 
Federal land manager to consider sites 
potentially affected as being of reli-
gious or cultural importance. 

(3) Upon request during the 30-day pe-
riod, the Federal land manager may 
meet with official representatives of 
any Indian tribe or group to discuss 
their interests, including ways to avoid 
or mitigate potential harm or destruc-
tion such as excluding sites from the 
permit area. Any mitigation measures 
which are adopted shall be incor-
porated into the terms and conditions 
of the permit under § 1312.9. 

(4) When the Federal land manager 
detemines that a permit applied for 
under this part must be issued imme-
diately because of an imminent threat 
of loss or destruction of an archae-
ological resource, the Federal land 
manager shall so notify the appro-
priate tribe. 
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(b)(1) In order to identify sites of reli-
gious or cultural importance, the Fed-
eral land manager shall seek to iden-
tify all Indian tribes having aboriginal 
or historic ties to the lands under the 
Federal land manager’s jurisdiction 
and seek to determine, from the chief 
executive officer or other designated 
official of any such tribe, the location 
and nature of specific sites of religious 
or cultural importance so that such in-
formation may be on file for land man-
agement purposes. Information on sites 
eligible for or included in the National 
Register of Historic Places may be 
withheld from public disclosure pursu-
ant to section 304 of the Act of October 
15, 1966, as amended (16 U.S.C. 470w–3). 

(2) If the Federal land manager be-
comes aware of a Native American 
group that is not an Indian tribe as de-
fined in this part but has aboriginal or 
historic ties to public lands under the 
Federal land manager’s jurisdiction, 
the Federal land manager may seek to 
communicate with official representa-
tives of that group to obtain informa-
tion on sites they may consider to be of 
religious or cultural importance. 

(3) The Federal land manager may 
enter into agreement with any Indian 
tribe or other Native American group 
for determining locations for which 
such tribe or group wishes to receive 
notice under this section. 

(4) The Federal land manager should 
also seek to determine, in consultation 
with official representatives of Indian 
tribes or other Native American 
groups, what circumstances should be 
the subject of special notification to 
the tribe or group after a permit has 
been issued. Circumstances calling for 
notification might include the dis-
covery of human remains. When cir-
cumstances for special notification 
have been determined by the Federal 
land manager, the Federal land man-
ager will include a requirement in the 
terms and conditions of permits, under 
§ 1312.9(c), for permittees to notify the 
Federal land manger immediately upon 
the occurrence of such circumstances. 
Following the permittee’s notification, 
the Federal land manager will notify 
and consult with the tribe or group as 
appropriate. In cases involving Native 
American human remains and other 
‘‘cultural items’’, as defined by 

NAGPRA, the Federal land manager is 
referred to NAGPRA and its imple-
menting regulations. 

[49 FR 1028, Jan. 6, 1984, as amended at 60 FR 
5259, 5261, Jan. 26, 1995]

§ 1312.8 Issuance of permits. 
(a) The Federal land manager may 

issue a permit, for a specified period of 
time appropriate to the work to be con-
ducted, upon determining that: 

(1) The applicant is appropriately 
qualified, as evidenced by training, 
education, and/or experience, and pos-
sesses demonstrable competence in ar-
chaeological theory and methods, and 
in collecting, handling, analyzing, 
evaluating, and reporting archae-
ological data, relative to the type and 
scope of the work proposed, and also 
meets the following minimum quali-
fications: 

(i) A graduate degree in anthropology 
or archaeology, or equivalent training 
and experience; 

(ii) The demonstrated ability to plan, 
equip, staff, organize, and supervise ac-
tivity of the type and scope proposed; 

(iii) The demonstrated ability to 
carry research to completion, as evi-
denced by timely completion of theses, 
research reports, or similar documents; 

(iv) Completion of at least 16 months 
of professional experience and/or spe-
cialized training in archaeological 
field, laboratory, or library research, 
administration, or management, in-
cluding at least 4 months experience 
and/or specialized training in the kind 
of activity the individual proposes to 
conduct under authority of a permit; 
and 

(v) Applicants proposing to engage in 
historical archaeology should have had 
at least one year of experience in re-
search concerning archaeological re-
sources of the historic period. Appli-
cants proposing to engage in pre-
historic archaeology should have had 
at least one year of experience in re-
search concerning archaeological re-
sources of the prehistoric period. 

(2) The proposed work is to be under-
taken for the purpose of furthering ar-
chaeological knowledge in the public 
interest, which may include but need 
not be limited to, scientific or schol-
arly research, and preservation of ar-
chaeological data; 
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(3) The proposed work, including 
time, scope, location, and purpose, is 
not inconsistent with any management 
plan or established policy, objectives, 
or requirements applicable to the man-
agement of the public lands concerned; 

(4) Where the proposed work consists 
of archaelogical survey and/or data re-
covery undertaken in accordance with 
other approved uses of the public lands 
or Indian lands, and the proposed work 
has been agreed to in writing by the 
Federal land manager pursuant to sec-
tion 106 of the National Historic Pres-
ervation Act (16 U.S.C. 470f), para-
graphs (a)(2) and (3) shall be deemed 
satisfied by the prior approval. 

(5) Written consent has been ob-
tained, for work proposed on Indian 
lands, from the Indian landowner and 
the Indian tribe having jurisdiction 
over such lands; 

(6) Evidence is submitted to the Fed-
eral land manager that any university, 
museum, or other scientific or edu-
cational institution proposed in the ap-
plication as the repository possesses 
adequate curatorial capability for safe-
guarding and preserving the archae-
ological resources and all associated 
records; and 

(7) The applicant has certified that, 
not later than 90 days after the date 
the final report is submitted to the 
Federal land manager, the following 
will be delivered to the appropriate of-
ficial of the approved university, mu-
seum, or other scientific or educational 
institution, which shall be named in 
the permit: 

(i) All artifacts, samples, collections, 
and copies of records, data, photo-
graphs, and other documents resulting 
from work conducted under the re-
quested permit where the permit is for 
the excavation and/or removal of ar-
chaeological resources from public 
lands. 

(ii) All artifacts, samples and collec-
tions resulting from work under the re-
quested permit for which the custody 
or disposition is not undertaken by the 
Indian owners, and copies of records, 
data, photographs, and other docu-
ments resulting from work conducted 
under the requested permit, where the 
permit is for the excavation and/or re-
moval of archaeological resources from 
Indian lands. 

(b) When the area of the proposed 
work would cross jurisdictional bound-
aries, so that permit applications must 
be submitted to more than one Federal 
land manager, the Federal land man-
agers shall coordinate the review and 
evaluation of applications and the 
issuance of permits. 

[49 FR 1028, Jan. 6, 1984; 49 FR 5923, Feb. 16, 
1984]

§ 1312.9 Terms and conditions of per-
mits. 

(a) In all permits issued, the Federal 
land manager shall specify: 

(1) The nature and extent of work al-
lowed and required under the permit, 
including the time, duration, scope, lo-
cation, and purpose of the work; 

(2) The name of the individual(s) re-
sponsible for conducting the work and, 
if different, the name of the indi-
vidual(s) responsible for carrying out 
the terms and conditions of the permit; 

(3) The name of any university, mu-
seum, or other scientific or educational 
insitutions in which any collected ma-
terials and data shall be deposited; and 

(4) Reporting requirements. 
(b) The Federal land manager may 

specify such terms and conditions as 
deemed necessary, consistent with this 
part, to protect public safety and other 
values and/or resources, to secure work 
areas, to safeguard other legitimate 
land uses, and to limit activities inci-
dental to work authorized under a per-
mit. 

(c) The Federal land manager shall 
include in permits issued for archae-
ological work on Indian lands such 
terms and conditions as may be re-
quested by the Indian landowner and 
the Indian tribe having jurisdiction 
over the lands, and for archaeological 
work on public lands shall include such 
terms and conditions as may have been 
developed pursuant to § 1312.7. 

(d) Initiation of work or other activi-
ties under the authority of a permit 
signifies the permittee’s acceptance of 
the terms and conditions of the permit. 

(e) The permittee shall not be re-
leased from requirements of a permit 
until all outstanding obligations have 
been satisfied, whether or not the term 
of the permit has expired. 
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(f) The permittee may request that 
the Federal land manager extend or 
modify a permit. 

(g) The permittee’s performance 
under any permit issued for a period 
greater than 1 year shall be subject to 
review by the Federal land manager, at 
least annually.

§ 1312.10 Suspension and revocation of 
permits. 

(a) Suspension or revocation for cause. 
(1) The Federal land manager may sus-
pend a permit issued pursuant to this 
part upon determining that the per-
mittee has failed to meet any of the 
terms and conditions of the permit or 
has violated any prohibition of the Act 
or § 1312.4. The Federal land manager 
shall provide written notice to the per-
mittee of the suspension, the cause 
thereof, and the requirements which 
must be met before the suspension will 
be removed. 

(2) The Federal land manager may re-
voke a permit upon assessment of a 
civil penalty under § 1312.15 upon the 
permittee’s conviction under section 6 
of the Act, or upon determining that 
the permittee has failed after notice 
under this section to correct the situa-
tion which led to suspension of the per-
mit. 

(b) Suspension or revocation for man-
agement purposes. The Federal land 
manager may suspend or revoke a per-
mit, without liability to the United 
States, its agents, or employees, when 
continuation of work under the permit 
would be in conflict with management 
requirements not in effect when the 
permit was issued. The Federal land 
manager shall provide written notice 
to the permittee stating the nature of 
and basis for the suspension or revoca-
tion. 

[49 FR 1028, Jan. 6, 1984; 49 FR 5923, Feb. 16, 
1984]

§ 1312.11 Appeals relating to permits. 
Any affected person may appeal per-

mit issuance, denial of permit 
issuance, suspension, revocation, and 
terms and conditions of a permit 
through existing administrative appeal 
procedures, or through procedures 
which may be established by the Fed-
eral land manager pursuant to section 
10(b) of the Act and this part.

§ 1312.12 Relationship to section 106 of 
the National Historic Preservation 
Act. 

Issuance of a permit in accordance 
with the Act and this part does not 
constitute an undertaking requiring 
compliance with section 106 of the Act 
of October 15, 1966 (16 U.S.C. 470f). How-
ever, the mere issuance of such a per-
mit does not excuse the Federal land 
manager from compliance with section 
106 where otherwise required.

§ 1312.13 Custody of archaeological re-
sources. 

(a) Archaeological resources exca-
vated or removed from the public lands 
remain the property of the United 
States. 

(b) Archaeological resources exca-
vated or removed from Indian lands re-
main the property of the Indian or In-
dian tribe having rights of ownership 
over such resources. 

(c) The Secretary of the Interior may 
promulgate regulations providing for 
the exchange of archaeological re-
sources among suitable universities, 
museums, or other scientific or edu-
cational institutions, for the ultimate 
disposition of archaeological resources, 
and for standards by which archae-
ological resources shall be preserved 
and maintained, when such resources 
have been excavated or removed from 
public lands and Indian lands. 

(d) In the absence of regulations ref-
erenced in paragraph (c) of this section, 
the Federal land manager may provide 
for the exchange of archaeological re-
sources among suitable universities, 
museums, or other scientific or edu-
cational institutions, when such re-
sources have been excavated or re-
moved from public lands under the au-
thority of a permit issued by the Fed-
eral land manager. 

(e) Notwithstanding the provisions of 
paragraphs (a) through (d) of this sec-
tion, the Federal land manager will fol-
low the procedures required by 
NAGPRA and its implementing regula-
tions for determining the disposition of 
Native American human remains and 
other ‘‘cultural items’’, as defined by 
NAGPRA, that have been excavated, 
removed, or discovered on public lands. 

[49 FR 1028, Jan. 6, 1984, as amended at 60 FR 
5259, 5261, Jan. 26, 1995]
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§ 1312.14 Determination of archae-
ological or commercial value and 
cost of restoration and repair. 

(a) Archaeological value. For purposes 
of this part, the archaeological value of 
any archaeological resource involved 
in a violation of the prohibitions in 
§ 1312.4 of this part or conditions of a 
permit issued pursuant to this part 
shall be the value of the information 
associated with the archaeological re-
source. This value shall be appraised in 
terms of the costs of the retrieval of 
the scientific information which would 
have been obtainable prior to the viola-
tion. These costs may include, but need 
not be limited to, the cost of preparing 
a research design, conducting field 
work, carrying out laboratory analysis, 
and preparing reports as would be nec-
essary to realize the information po-
tential. 

(b) Commercial value. For purposes of 
this part, the commercial value of any 
archaeological resource involved in a 
violation of the prohibitions in § 1312.4 
of this part or conditions of a permit 
issued pursuant to this part shall be its 
fair market value. Where the violation 
has resulted in damage to the archae-
ological resource, the fair market 
value should be determined using the 
condition of the archaeological re-
source prior to the violation, to the ex-
tent that its prior condition can be 
ascertained. 

(c) Cost of restoration and repair. For 
purposes of this part, the cost of res-
toration and repair of archaeological 
resources damaged as a result of a vio-
lation of prohibitions or conditions 
pursuant to this part, shall be the sum 
of the costs already incurred for emer-
gency restoration or repair work, plus 
those costs projected to be necessary to 
complete restoration and repair, which 
may include, but need not be limited 
to, the costs of the following: 

(1) Reconstruction of the archae-
ological resource; 

(2) Stabilization of the archae-
ological resource; 

(3) Ground contour reconstruction 
and surface stabilization; 

(4) Research necessary to carry out 
reconstruction or stabilization; 

(5) Physical barriers or other protec-
tive devices, necessitated by the dis-
turbance of the archaeological re-

source, to protect it from further dis-
turbance; 

(6) Examination and analysis of the 
archaeological resource including re-
cording remaining archaeological in-
formation, where necessitated by dis-
turbance, in order to salvage remaining 
values which cannot be otherwise con-
served; 

(7) Reinterment of human remains in 
accordance with religious custom and 
State, local, or tribal law, where appro-
priate, as determined by the Federal 
land manager. 

(8) Preparation of reports relating to 
any of the above activities.

§ 1312.15 Assessment of civil penalties. 
(a) The Federal land manager may 

assess a civil penalty against any per-
son who has violated any prohibition 
contained in § 1312.4 or who has vio-
lated any term or condition included in 
a permit issued in accordance with the 
Act and this part. 

(b) Notice of violation. The Federal 
land manager shall serve a notice of 
violation upon any person believed to 
be subject to a civil penalty, either in 
person or by registered or certified 
mail (return receipt requested). The 
Federal land manager shall include in 
the notice: 

(1) A concise statement of the facts 
believed to show a violation; 

(2) A specific reference to the provi-
sion(s) of this part or to a permit 
issued pursuant to this part allegedly 
violated; 

(3) The amount of penalty proposed 
to be assessed, including any initial 
proposal to mitigate or remit where ap-
propriate, or a statement that notice of 
a proposed penalty amount will be 
served after the damages associated 
with the alleged violation have been 
ascertained; 

(4) Notification of the right to file a 
petition for relief pursuant to para-
graph (d) of this section, or to await 
the Federal land manager’s notice of 
assessment, and to request a hearing in 
accordance with paragraph (g) of this 
section. The notice shall also inform 
the person of the right to seek judicial 
review of any final administrative deci-
sion assessing a civil penalty. 

(c) The person served with a notice of 
violation shall have 45 calendar days 
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from the date of its service (or the date 
of service of a proposed penalty 
amount, if later) in which to respond. 
During this time the person may: 

(1) Seek informal discussions with 
the Federal land manager; 

(2) File a petition for relief in accord-
ance with paragraph (d) of this section; 

(3) Take no action and await the Fed-
eral land manager’s notice of assess-
ment; 

(4) Accept in writing or by payment 
the proposed penalty, or any mitiga-
tion or remission offered in the notice. 
Acceptance of the proposed penalty or 
mitigation or remission shall be 
deemed a waiver of the notice of assess-
ment and of the right to request a 
hearing under paragraph (g) of this sec-
tion. 

(d) Petition for relief. The person 
served with a notice of violation may 
request that no penalty be assessed or 
that the amount be reduced, by filing a 
petition for relief with the Federal 
land manager within 45 calendar days 
of the date of service of the notice of 
violation (or of a proposed penalty 
amount, if later). The petition shall be 
in writing and signed by the person 
served with the notice of violation. If 
the person is a corporation, the peti-
tion must be signed by an officer au-
thorized to sign such documents. The 
petition shall set forth in full the legal 
or factual basis for the requested relief. 

(e) Assessment of penalty. (1) The Fed-
eral land manager shall assess a civil 
penalty upon expiration of the period 
for filing a petition for relief, upon 
completion of review of any petition 
filed, or upon completion of informal 
discussions, whichever is later. 

(2) The Federal land manager shall 
take into consideration all available 
information, including information 
provided pursuant to paragraphs (c) 
and (d) of this section or furnished 
upon further request by the Federal 
land manager. 

(3) If the facts warrant a conclusion 
that no violation has occurred, the 
Federal land manager shall so notify 
the person served with a notice of vio-
lation, and no penalty shall be as-
sessed. 

(4) Where the facts warrant a conclu-
sion that a violation has occurred, the 
Federal land manager shall determine 

a penalty amount in accordance with 
§ 1312.16. 

(f) Notice of assessment. The Federal 
land manager shall notify the person 
served with a notice of violation of the 
penalty amount assessed by serving a 
written notice of assessment, either in 
person or by registered or certified 
mail (return receipt requested). The 
Federal land manager shall include in 
the notice of assessment: 

(1) The facts and conclusions from 
which it was determined that a viola-
tion did occur; 

(2) The basis in § 1312.16 for deter-
mining the penalty amount assessed 
and/or any offer to mitigate or remit 
the penalty; and 

(3) Notification of the right to re-
quest a hearing, including the proce-
dures to be followed, and to seek judi-
cial review of any final administrative 
decision assessing a civil penalty. 

(g) Hearings. (1) Except where the 
right to request a hearing is deemed to 
have been waived as provided in para-
graph (c)(4) of this section, the person 
served with a notice of assessment may 
file a written request for a hearing 
with the adjudicatory body specified in 
the notice. The person shall enclose 
with the request for hearing a copy of 
the notice of assessment, and shall de-
liver the request as specified in the no-
tice of assessment, personally or by 
registered or certified mail (return re-
ceipt requested). 

(2) Failure to deliver a written re-
quest for a hearing within 45 days of 
the date of service of the notice of as-
sessment shall be deemed a waiver of 
the right to a hearing. 

(3) Any hearing conducted pursuant 
to this section shall be held in accord-
ance with 5 U.S.C. 554. In any such 
hearing, the amount of civil penalty 
assessed shall be determined in accord-
ance with this part, and shall not be 
limited by the amount assessed by the 
Federal land manager under paragraph 
(f) of this section or any offer of miti-
gation or remission made by the Fed-
eral land manager. 

(h) Final administrative decision. (1) 
Where the person served with a notice 
of violation has accepted the penalty 
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pursuant to paragraph (c)(4) of this sec-
tion, the notice of violation shall con-
stitute the final administrative deci-
sion; 

(2) Where the person served with a 
notice of assessment has not filed a 
timely request for a hearing pursuant 
to paragraph (g)(1) of this section, the 
notice of assessment shall constitute 
the final administrative decision; 

(3) Where the person served with a 
notice of assessment has filed a timely 
request for a hearing pursuant to para-
graph (g)(1) of this section, the decision 
resulting from the hearing or any ap-
plicable administrative appeal there-
from shall constitute the final admin-
istrative decision. 

(i) Payment of penalty. (1) The person 
assessed a civil penalty shall have 45 
calendar days from the date of issuance 
of the final administrative decision in 
which to make full payment of the pen-
alty assessed, unless a timely request 
for appeal has been filed with a U.S. 
District Court as provided in section 
7(b)(1) of the Act. 

(2) Upon failure to pay the penalty, 
the Federal land manager may request 
the Attorney General to institute a 
civil action to collect the penalty in a 
U.S. District Court for any district in 
which the person assessed a civil pen-
alty is found, resides, or transacts busi-
ness. Where the Federal land manager 
is not represented by the Attorney 
General, a civil action may be initiated 
directly by the Federal land manager. 

(j) Other remedies not waived. Assess-
ment of a penalty under this section 
shall not be deemed a waiver of the 
right to pursue other available legal or 
administrative remedies.

§ 1312.16 Civil penalty amounts. 

(a) Maximum amount of penalty. (1) 
Where the person being assessed a civil 
penalty has not committed any pre-
vious violation of any prohibition in 
§ 1312.4 or of any term or condition in-
cluded in a permit issued pursuant to 
this part, the maximum amount of the 
penalty shall be the full cost of res-
toration and repair of archaeological 
resources damaged plus the archae-
ological or commercial value of archae-
ological resources destroyed or not re-
covered. 

(2) Where the person being assessed a 
civil penalty has committed any pre-
vious violation of any prohibition in 
§ 1312.4 or of any term or condition in-
cluded in a permit issued pursuant to 
this part, the maximum amount of the 
penalty shall be double the cost of res-
toration and repair plus double the ar-
chaeological or commercial value of ar-
chaeological resources destroyed or not 
recovered. 

(3) Violations limited to the removal 
of arrowheads located on the surface of 
the ground shall not be subject to the 
penalties prescribed in this section. 

(b) Determination of penalty amount, 
mitigation, and remission. The Federal 
land manager may assess a penalty 
amount less than the maximum 
amount of penalty and may offer to 
mitigate or remit the penalty. 

(1) Determination of the penalty 
amount and/or a proposal to mitigate 
or remit the penalty may be based 
upon any of the following factors: 

(i) Agreement by the person being as-
sessed a civil penalty to return to the 
Federal land manager archaeological 
resources removed from public lands or 
Indian lands; 

(ii) Agreement by the person being 
assessed a civil penalty to assist the 
Federal land manager in activity to 
preserve, restore, or otherwise con-
tribute to the protection and study of 
archaeological resources on public 
lands or Indian lands; 

(iii) Agreement by the person being 
assessed a civil penalty to provide in-
formation which will assist in the de-
tection, prevention, or prosecution of 
violations of the Act or this part; 

(iv) Demonstration of hardship or in-
ability to pay, provided that this factor 
shall only be considered when the per-
son being assessed a civil penalty has 
not been found to have previously vio-
lated the regulations in this part; 

(v) Determination that the person 
being assessed a civil penalty did not 
willfully commit the violation; 

(vi) Determination that the proposed 
penalty would constitute excessive 
punishment under the circumstances; 

(vii) Determination of other miti-
gating circumstances appropriate to 
consideration in reaching a fair and ex-
peditious assessment. 
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(2) When the penalty is for a viola-
tion on Indian lands, the Federal land 
manager shall consult with and con-
sider the interests of the Indian land-
owner and the Indian tribe having ju-
risdiction over the Indian lands prior 
to proposing to mitigate or remit the 
penalty. 

(3) When the penalty is for a viola-
tion which may have had an effect on a 
known Indian tribal religious or cul-
tural site on public lands, the Federal 
land manager should consult with and 
consider the interests of the affected 
tribe(s) prior to proposing to mitigate 
or remit the penalty. 

[49 FR 1028, Jan. 6, 1984, as amended at 52 FR 
47721, Dec. 16, 1987]

§ 1312.17 Other penalties and rewards. 

(a) Section 6 of the Act contains 
criminal prohibitions and provisions 
for criminal penalties. Section 8(b) of 
the Act provides that archaeological 
resources, vehicles, or equipment in-
volved in a violation may be subject to 
forfeiture. 

(b) Section 8(a) of the Act provides 
for rewards to be made to persons who 
furnish information which leads to con-
viction for a criminal violation or to 
assessment of a civil penalty. The Fed-
eral land manager may certify to the 
Secretary of the Treasury that a per-
son is eligible to receive payment. Offi-
cers and employees of Federal, State, 
or local government who furnish infor-
mation or render service in the per-
formance of their official duties, and 
persons who have provided information 
under § 1312.16(b)(1)(iii) shall not be cer-
tified eligible to receive payment of re-
wards. 

(c) In cases involving Indian lands, 
all civil penalty monies and any item 
forfeited under the provisions of this 
section shall be transferred to the ap-
propriate Indian or Indian tribe.

§ 1312.18 Confidentiality of archae-
ological resource information. 

(a) The Federal land manager shall 
not make available to the public, under 
Subchapter II of Chapter 5 of Title 5 of 
the U.S. Code or any other provision of 
law, information concerning the nature 
and location of any archaeological re-
source, with the following exceptions: 

(1) The Federal land manager may 
make information available, provided 
that the disclosure will further the 
purposes of the Act and this part, or 
the Act of June 27, 1960, as amended (16 
U.S.C. 469–469c), without risking harm 
to the archaeological resource or to the 
site in which it is located. 

(2) The Federal land manager shall 
make information available, when the 
Governor of any State has submitted 
to the Federal land manager a written 
request for information, concerning the 
archaeological resources within the re-
questing Governor’s State, provided 
that the request includes: 

(i) The specific archaeological re-
source or area about which information 
is sought; 

(ii) The purpose for which the infor-
mation is sought; and 

(iii) The Governor’s written commit-
ment to adequately protect the con-
fidentiality of the information. 

(b) [Reserved] 

[49 FR 1028, Jan. 6, 1984; 49 FR 5923, Feb. 16, 
1984]

§ 1312.19 Report. 
(a) Each Federal land manager, when 

requested by the Secretary of the Inte-
rior, will submit such information as is 
necessary to enable the Secretary to 
comply with section 13 of the Act and 
comprehensively report on activities 
carried out under provisions of the Act. 

(b) The Secretary of the Interior will 
include in the annual comprehensive 
report, submitted to the Committee on 
Interior and Insular Affairs of the 
United States House of Representatives 
and to the Committee on Energy and 
Natural Resources of the United States 
Senate under section 13 of the Act, in-
formation on public awareness pro-
grams submitted by each Federal land 
manager under § 1312.20(b). Such sub-
mittal will fulfill the Federal land 
manager’s responsibility under section 
10(c) of the Act to report on public 
awareness programs. 

(c) The comprehensive report by the 
Secretary of the Interior also will in-
clude information on the activities car-
ried out under section 14 of the Act. 
Each Federal land manager, when re-
quested by the Secretary, will submit 
any available information on surveys 
and schedules and suspected violations 
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in order to enable the Secretary to 
summarize in the comprehensive report 
actions taken pursuant to section 14 of 
the Act. 

[60 FR 5259, 5261, Jan. 26, 1995]

§ 1312.20 Public awareness programs. 
(a) Each Federal land manager will 

establish a program to increase public 
awareness of the need to protect impor-
tant archaeological resources located 
on public and Indian lands. Edu-
cational activities required by section 
10(c) of the Act should be incorporated 
into other current agency public edu-
cation and interpretation programs 
where appropriate. 

(b) Each Federal land manager annu-
ally will submit to the Secretary of the 
Interior the relevant information on 
public awareness activities required by 
section 10(c) of the Act for inclusion in 
the comprehensive report on activities 
required by section 13 of the Act. 

[60 FR 5259, 5261, Jan. 26, 1995]

§ 1312.21 Surveys and schedules. 
(a) The Secretaries of the Interior, 

Agriculture, and Defense and the 
Chairman of the Board of the Ten-
nessee Valley Authority will develop 
plans for surveying lands under each 
agency’s control to determine the na-
ture and extent of archaeological re-
sources pursuant to section 14(a) of the 
Act. Such activities should be con-
sistent with Federal agency planning 
policies and other historic preservation 
program responsibilities required by 16 
U.S.C. 470 et seq. Survey plans prepared 
under this section will be designed to 
comply with the purpose of the Act re-
garding the protection of archae-
ological resources. 

(b) The Secretaries of the Interior, 
Agriculture, and Defense and the 
Chairman of the Tennessee Valley Au-
thority will prepare schedules for sur-
veying lands under each agency’s con-
trol that are likely to contain the most 
scientifically valuable archaeological 
resources pursuant to section 14(b) of 
the Act. Such schedules will be devel-
oped based on objectives and informa-
tion identified in survey plans de-
scribed in paragraph (a) of this section 
and implemented systematically to 
cover areas where the most scientif-

ically valuable archaeological re-
sources are likely to exist. 

(c) Guidance for the activities under-
taken as part of paragraphs (a) through 
(b) of this section is provided by the 
Secretary of the Interior’s Standards 
and Guidelines for Archeology and His-
toric Preservation. 

(d) Other Federal land managing 
agencies are encouraged to develop 
plans for surveying lands under their 
jurisdictions and prepare schedules for 
surveying to improve protection and 
management of archaeological re-
sources. 

(e) The Secretaries of the Interior, 
Agriculture, and Defense and the 
Chairman of the Tennessee Valley Au-
thority will develop a system for docu-
menting and reporting suspected viola-
tions of the various provisions of the 
Act. This system will reference a set of 
procedures for use by officers, employ-
ees, or agents of Federal agencies to as-
sist them in recognizing violations, 
documenting relevant evidence, and re-
porting assembled information to the 
appropriate authorities. Methods em-
ployed to document and report such 
violations should be compatible with 
existing agency reporting systems for 
documenting violations of other appro-
priate Federal statutes and regula-
tions. Summary information to be in-
cluded in the Secretary’s comprehen-
sive report will be based upon the sys-
tem developed by each Federal land 
manager for documenting suspected 
violations. 

[60 FR 5259, 5261, Jan. 26, 1995]

PART 1313—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE TENNESSEE VAL-
LEY AUTHORITY

Sec.
1313.101 Purpose. 
1313.102 Application. 
1313.103 Definitions. 
1313.104–1313.109 [Reserved] 
1313.110 Self-evaluation. 
1313.111 Notice. 
1313.112–1313.129 [Reserved] 
1313.130 General prohibitions against dis-

crimination. 
1313.131–1313.139 [Reserved] 
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1313.140 Employment. 
1313.141–1313.148 [Reserved] 
1313.149 Program accessibility: Discrimina-

tion prohibited. 
1313.150 Program accessibility: Existing fa-

cilities. 
1313.151 Program accessibility: New con-

struction and alterations. 
1313.152–1313.159 [Reserved] 
1313.160 Communications. 
1313.161–1313.169 [Reserved] 
1313.170 Compliance procedures.

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22889, 22896, June 23, 1986, 
unless otherwise noted.

§ 1313.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service.

§ 1313.102 Application. 
This part applies to all programs or 

activities conducted by the agency.

§ 1313.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 

the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term ‘‘physical or 
mental impairment’’ includes, but is 
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and 
alocoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 
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(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Qualified handicapped person means— 
(1) With respect to preschool, elemen-

tary, or secondary education services 
provided by the agency, a handicapped 
person who is a member of a class of 
persons otherwise entitled by statute, 
regulation, or agency policy to receive 
education services from the agency. 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can acheive the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; 

(3) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity; and 

(4) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 1313.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as 

amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration.

§§ 1313.104–1313.109 [Reserved]

§ 1313.110 Self-evaluation. 

(a) The agency shall, by August 24, 
1987, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part, and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made.

§ 1313.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation.
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§§ 1313.112–1313.129 [Reserved]

§ 1313.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other 
arrangments, utilize criteria or meth-

ods of administration the purpose or ef-
fect of which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified handi-
capped persons to discrimination on 
the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that 
are licensed or certified by the agency 
are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons.
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§§ 1313.131–1313.139 [Reserved]

§ 1313.140 Employment. 
No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities.

§§ 1313.141–1313.148 [Reserved]

§ 1313.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1313.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency.

§ 1313.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 

burden of proving that compliance with 
§1313.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
the services to accessible buildings, as-
signment of aides to beneficiaries, 
home visits, delivery of services at al-
ternate accessible sites, alteration of 
existing facilities and construction of 
new facilities, use of accessible rolling 
stock, or any other methods that re-
sult in making its programs or activi-
ties readily accessible to and usable by 
handicapped persons. The agency is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 1313.150(a) in historic preservation 
programs, the agency shall give pri-
ority to methods that provide physical 
access to handicapped persons. In cases 
where a physical alteration to an his-
toric property is not required because 
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of § 1313.150(a)(2) or (a)(3), alternative 
methods of achieving program accessi-
bility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan.

§ 1313.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 

behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section.

§§ 1313.152–1313.159 [Reserved]

§ 1313.160 Communications. 

(a) The agency shall take appropriate 
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and adminstrative burdens. In 
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those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1313.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity.

§§ 1313.161–1313.169 [Reserved]

§ 1313.170 Compliance procedures. 

(a) Except as provided in paragraph 
(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Supervisor, Contracting and 
Community Assistance, shall be re-
sponsible for coordinating implementa-
tion of this section. Complaints may be 
sent to Supervisor, Contracting and 
Community Assistance, Tennessee Val-
ley Authority, E5 B30, 400 West Sum-
mit Hill Drive, Knoxville, Tennessee 
37902. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-

tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1313.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
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the final determination may not be 
delegated to another agency. 

[51 FR 22889, 22896, June 23, 1986, as amended 
at 51 FR 22890, June 23, 1986]

PART 1314—BOOK-ENTRY PROCE-
DURES FOR TVA POWER SECURI-
TIES ISSUED THROUGH THE FED-
ERAL RESERVE BANKS

Sec.
1314.1 Applicability and effect. 
1314.2 Definition of terms. 
1314.3 Authority of Reserve Banks. 
1314.4 Law governing the rights and obliga-

tions of TVA and Reserve Banks; law 
governing the rights of any Person 
against TVA and Reserve Banks; law 
governing other interests. 

1314.5 Creation of Participant’s Security 
Entitlement; security interests. 

1314.6 Obligations of TVA. 
1314.7 Liability of TVA and Reserve Banks. 
1314.8 Identification of accounts. 
1314.9 Waiver of regulations. 
1314.10 Additional provisions.

AUTHORITY: 16 U.S.C. 831–831dd.

SOURCE: 62 FR 920, Jan. 7, 1997, unless oth-
erwise noted.

§ 1314.1 Applicability and effect. 
(a) Applicability. The regulations in 

this part govern the issuance of, and 
transactions in, all TVA Power Securi-
ties issued by TVA in book-entry form 
through the Reserve Banks. 

(b) Effect. The TVA Power Securities 
to which the regulations in this part 
apply are obligations which, by the 
terms of their issue, are available ex-
clusively in book-entry form through 
the Reserve Banks‘ Book-entry Sys-
tem.

§ 1314.2 Definition of terms. 
Unless the context requires other-

wise, terms used in this part 1314 that 
are not defined in this section have the 
meanings as set forth in 31 CFR 357.2. 
Definitions and terms used in 31 CFR 
part 357 should be read as though modi-
fied to effectuate their application to 
Book-entry TVA Power Securities 
where applicable. 

(a) Book-entry System means the auto-
mated book-entry system operated by 
the Reserve Banks acting as the fiscal 
agent for TVA on which Book-entry 
TVA Power Securities are issued, re-

corded, transferred, and maintained in 
book-entry form. 

(b) Book-entry TVA Power Security 
means any TVA Power Security issued 
or maintained in the Book-entry Sys-
tem of the Reserve Banks. 

(c) CUSIP Number is a unique identi-
fication for each security issue estab-
lished by the Committee on Uniform 
Security Identification Procedures. 

(d) Depository Institution means any 
Participant. 

(e) Entitlement Holder means a Person 
to whose account an interest in a 
Book- entry TVA Power Security is 
credited on the records of a Securities 
Intermediary. 

(f) Funds Account means a reserve 
and/or clearing account at a Reserve 
Bank to which debits or credits are 
posted for transfers against payment, 
book-entry securities transaction fees, 
or principal and interest payments. 

(g) Other TVA Power Evidences of In-
debtedness means any TVA Power Secu-
rity issued consistent with section 2.5 
of the TVA Basic Bond Resolution (see 
paragraph (r) of this section). 

(h) Participant (also called ‘‘holder’’ 
in the TVA Basic Bond Resolution and 
in other resolutions adopted by the 
TVA Board of Directors relating to 
Book-entry TVA Power Securities) 
means a Person that maintains a Par-
ticipant’s Security Account with a Re-
serve Bank. 

(i) Participant’s Security Account 
means an account in the name of a 
Participant at a Reserve Bank to 
which Book-entry TVA Power Securi-
ties held for a Participant are or may 
be credited. 

(j) Person means and includes an indi-
vidual, corporation, company, govern-
mental entity, association, firm, part-
nership, trust, estate, representative, 
and any other similar organization, but 
does not mean or include the United 
States or a Reserve Bank. 

(k) Reserve Banks means the Federal 
Reserve Banks of the Federal Reserve 
System and their branches. 

(l) Reserve Bank Operating Circular 
means the publication issued by each 
Reserve Bank that sets forth the terms 
and conditions under which the Re-
serve Bank maintains book-entry secu-
rities accounts and transfers book-
entry securities. 
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1 A copy of the TVA Basic Bond Resolution 
may be obtained upon request directed to 
TVA, 400 West Summit Hill Drive, Knoxville, 
Tennessee 37902–1499, Attn.: Treasurer.

(m) Securities Documentation means 
the applicable documents establishing 
the terms of a Book-entry TVA Power 
Security. 

(n) Securities Intermediary means: 
(1) A Person that is registered as a 

‘‘clearing agency’’ under the Federal 
securities law; a Reserve Bank; any 
other Person that provides clearance or 
settlement services with respect to a 
Book-entry TVA Power Security that 
would require it to register as a clear-
ing agency under the Federal securities 
laws but for an exclusion or exemption 
from the registration requirement, if 
its activities as a clearing corporation, 
including promulgation of rules, are 
subject to regulation by a Federal or 
State governmental authority; or 

(2) A Person (other than an indi-
vidual, unless such individual is reg-
istered as a broker or dealer under the 
Federal securities laws), including a 
bank or broker, that in the ordinary 
course of business maintains securities 
accounts for others and is acting in 
that capacity. 

(o) Security Entitlement means the 
rights and property interests of an En-
titlement Holder with respect to a 
Book-entry TVA Power Security. 

(p) State means any State of the 
United States, the District of Colum-
bia, Puerto Rico, the Virgin Islands, or 
any other territory or possession of the 
United States. 

(q) TVA means the Tennessee Valley 
Authority, a wholly owned corporate 
agency and instrumentality of the 
United States of America created and 
existing under the Tennessee Valley 
Authority Act of 1933, as amended (16 
U.S.C. 831–831dd). 

(r) TVA Basic Bond Resolution means 
the Basic Tennessee Valley Authority 
Power Bond Resolution 1 adopted by 
the TVA Board of Directors on October 
6, 1960, as heretofore and hereafter 
amended.

(s) TVA Power Bond means any TVA 
Power Security issued by TVA under 
section 2.2 of the TVA Basic Bond Res-
olution and the supplemental resolu-
tion adopted by the TVA Board of Di-

rectors authorizing the issuance there-
of. 

(t) TVA Power Bond Anticipation Obli-
gation means any TVA Power Security 
issued consistent with section 2.4 of the 
TVA Basic Bond Resolution. 

(u) TVA Power Note means any Other 
TVA Power Evidences of Indebtedness 
in the form of a note having a maturity 
at the date of issue of less than one 
year. 

(v) TVA Power Security means a TVA 
Power Bond, TVA Power Bond Antici-
pation Obligation, TVA Power Note, or 
Other TVA Power Evidence of Indebt-
edness issued by TVA under Section 
15d of the TVA Act, as amended. 

[62 FR 920, Jan. 7, 1997; 62 FR 4833, Jan. 31, 
1997, as amended at 62 FR 29288, May 30, 1997]

§ 1314.3 Authority of Reserve Banks. 

(a) Each Reserve Bank is hereby au-
thorized as fiscal agent of TVA to per-
form the following functions with re-
spect to the issuance of Book-entry 
TVA Power Securities offered and sold 
by TVA to which this part 1314 applies, 
in accordance with the Securities Doc-
umentation, Reserve Bank Operating 
Circulars, this part 1314, and proce-
dures established by the Secretary of 
the United States Treasury consistent 
with these authorities: 

(1) To service and maintain Book-
entry TVA Power Securities in ac-
counts established for such purposes; 

(2) To make payments with respect 
to such securities, as directed by TVA; 

(3) To effect transfer of Book-entry 
TVA Power Securities between 
Participants‘ Security Accounts as di-
rected by the Participants; 

(4) To perform such other duties as 
fiscal agent as may be requested by 
TVA. 

(b) Each Reserve Bank may issue Re-
serve Bank Operating Circulars not in-
consistent with this part 1314, gov-
erning the details of its handling of 
Book-entry TVA Power Securities, Se-
curity Entitlements, and the operation 
of the Book-entry System under this 
part 1314. 

[62 FR 920, Jan. 7, 1997, as amended at 62 FR 
29288, May 30, 1997]
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§ 1314.4 Law governing the rights and 
obligations of TVA and Reserve 
Banks; law governing the rights of 
any Person against TVA and Re-
serve Banks; law governing other 
interests. 

(a) Except as provided in paragraph 
(b) of this section, the following rights 
and obligations are governed solely by 
the book-entry regulations contained 
in this part 1314, the Securities Docu-
mentation (but not including any 
choice of law provisions in such docu-
mentation), and Reserve Bank Oper-
ating Circulars: 

(1) The rights and obligations of TVA 
and Reserve Banks with respect to: 

(i) A Book-entry TVA Power Secu-
rity or Security Entitlement; and 

(ii) The operation of the Book-entry 
System as it applies to TVA Power Se-
curities; and 

(2) The rights of any Person, includ-
ing a Participant, against TVA and Re-
serve Banks with respect to: 

(i) A Book-entry TVA Power Secu-
rity or Security Entitlement; and 

(ii) The operation of the Book-entry 
System as it applies to TVA Power Se-
curities. 

(b) A security interest in a Security 
Entitlement that is in favor of a Re-
serve Bank from a Participant and that 
is not recorded on the books of a Re-
serve Bank pursuant to § 1314.5(c) is 
governed by the law (not including the 
conflict-of-law rules) of the jurisdic-
tion where the head office of the Re-
serve Bank maintaining the Partici-
pant’s Security Account is located. A 
security interest in a Security Entitle-
ment that is in favor of a Reserve Bank 
from a Person that is not a Partici-
pant, and that is not recorded on the 
books of a Reserve Bank pursuant to 
§ 1314.5(c), is governed by the law deter-
mined in the manner specified in para-
graph (d) of this section. 

(c) If the jurisdiction specified in the 
first sentence of paragraph (b) of this 
section is a State that has not adopted 
Revised Article 8, then the law speci-
fied in paragraph (b) of this section 
shall be the law of that State as 
though Revised Article 8 had been 
adopted by that State. 

(d) To the extent not otherwise in-
consistent with this part 1314, and not-
withstanding any provision in the Se-

curities Documentation setting forth a 
choice of law, the provisions set forth 
in 31 CFR 357.11 regarding law gov-
erning other interests apply and should 
be read as though modified to effec-
tuate the application of 31 CFR 357.11 
to Book-entry TVA Power Securities. 

[62 FR 920, Jan. 7, 1997; 62 FR 8619, Feb. 26, 
1997, as amended at 62 FR 29288, May 30, 1997]

§ 1314.5 Creation of Participant’s Secu-
rity Entitlement; security interests. 

(a) A Participant’s Security Entitle-
ment is created when a Reserve Bank 
indicates by book-entry that a Book-
entry TVA Power Security has been 
credited to a Participant’s Security 
Account. 

(b) A security interest in a Security 
Entitlement of a Participant in favor 
of the United States to secure deposits 
of public money, including without 
limitation deposits to the Treasury tax 
and loan accounts, or other security in-
terest in favor of the United States 
that is required by Federal statute, 
regulation or agreement, and that is 
marked on the books of a Reserve 
Bank, is thereby effected and per-
fected, and has priority over any other 
interest in the securities. Where a se-
curity interest in favor of the United 
States in a Security Entitlement of a 
Participant is marked on the books of 
a Reserve Bank, such Reserve Bank 
may rely, and is protected in relying, 
exclusively on the order of an author-
ized representative of the United 
States directing the transfer of the se-
curity. For purposes of this paragraph, 
an ‘‘authorized representative of the 
United States’’ is the official des-
ignated in the applicable regulations or 
agreement to which a Reserve Bank is 
a party governing the security inter-
est. 

(c) TVA and Reserve Banks have no 
obligation to agree to act on behalf of 
any Person or to recognize the interest 
of any transferee of a security interest 
or other limited interest in favor of 
any Person except to the extent of any 
specific requirement of Federal law or 
regulation or to the extent set forth in 
any specific agreement with the Re-
serve Bank on whose books the interest 
of the Participant is recorded. To the 
extent required by such law or regula-
tion or set forth in an agreement with 
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a Reserve Bank or in a Reserve Bank 
Operating Circular, a security interest 
in a Security Entitlement that is in 
favor of a Reserve Bank or a Person 
may be created and perfected by a Re-
serve Bank marking its books to record 
the security interest. Subject to para-
graph (b) of this section with respect to 
a security interest in favor of the 
United States, a security interest in a 
Security Entitlement marked on the 
books of a Reserve Bank shall have pri-
ority over any other interest in the se-
curities. 

(d) In addition to the method pro-
vided in paragraph (c) of this section, a 
security interest, including a security 
interest in favor of a Reserve Bank, 
may be perfected by any method by 
which a security interest may be per-
fected under applicable law as de-
scribed in § 1314.4(b) or (d). The perfec-
tion, effect of perfection or non-perfec-
tion, and priority of a security interest 
are governed by such applicable law. A 
security interest in favor of a Reserve 
Bank shall be treated as a security in-
terest in favor of a clearing corpora-
tion in all respects under such law, in-
cluding with respect to the effect of 
perfection and priority of such security 
interest. A Reserve Bank Operating 
Circular shall be treated as a rule 
adopted by a clearing corporation for 
such purposes. 

[62 FR 920, Jan. 7, 1997; 62 FR 4833, Jan. 31, 
1997; 62 FR 8619, Feb. 26, 1997]

§ 1314.6 Obligations of TVA. 
(a) Except in the case of a security 

interest in favor of the United States 
or a Reserve Bank or otherwise as pro-
vided in § 1314.5(c), for the purposes of 
this part 1314, TVA and Reserve Banks 
shall treat the Participant to whose se-
curities account an interest in a Book-
entry TVA Power Security has been 
credited as the Person exclusively enti-
tled to issue a transfer message, to re-
ceive interest and other payments with 
respect thereof, and otherwise to exer-
cise all the rights and powers with re-
spect to such security, notwith-
standing any information or notice to 
the contrary. Neither TVA nor the Re-
serve Banks are liable to a Person as-
serting or having an adverse claim to a 
Security Entitlement or to a Book-
entry TVA Power Security in a Par-

ticipant’s Security Account, including 
any such claim arising as a result of 
the transfer or disposition of a Book-
entry TVA Power Security by a Re-
serve Bank pursuant to a transfer mes-
sage that the Reserve Bank reasonably 
believes to be genuine. 

(b) The obligation of TVA to make 
payments with respect to Book-entry 
TVA Power Securities is discharged at 
the time payment in the appropriate 
amount is made as follows: 

(1) Interest or other payments on 
Book-entry TVA Power Securities are 
either credited by a Reserve Bank to a 
Funds Account maintained at such 
bank or otherwise paid as directed by 
the Participant. 

(2) Book-entry TVA Power Securities 
are redeemed in accordance with their 
terms by a Reserve Bank withdrawing 
the securities from the Participant’s 
Security Account in which they are 
maintained and by either crediting the 
amount of the redemption proceeds, in-
cluding both principal and interest, 
where applicable, to a Funds Account 
at such bank or otherwise paying such 
principal and interest as directed by 
the Participant. No action by the Par-
ticipant ordinarily is required in con-
nection with the redemption of a Book-
entry TVA Power Security. 

[62 FR 920, Jan. 7, 1997; 62 FR 8619, 8620, Feb. 
26, 1997]

§ 1314.7 Liability of TVA and Reserve 
Banks. 

TVA and the Reserve Banks may rely 
on the information provided in a trans-
fer message and are not required to 
verify the information. TVA and the 
Reserve Banks shall not be liable for 
any action taken in accordance with 
the information set out in a transfer 
message or evidence submitted in sup-
port thereof. 

[62 FR 920, Jan. 7, 1997; 62 FR 4833, Jan. 31, 
1997]

§ 1314.8 Identification of accounts. 
Book-entry accounts may be estab-

lished in such form or forms as custom-
arily permitted by the entity (e.g., De-
pository Institution, Securities Inter-
mediary, etc.) maintaining them, ex-
cept that each account established by 
such entity (other than a Reserve 
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Bank) should include data to permit 
both customer identification by name, 
address, and taxpayer identifying num-
ber, as well as a determination of the 
Book-entry TVA Power Securities 
being held in such account by amount, 
maturity, date, and CUSIP Number, 
and of transactions relating thereto. 

[62 FR 920, Jan. 7, 1997; 62 FR 8620, Feb. 26, 
1997]

§ 1314.9 Waiver of regulations. 
TVA reserves the right in TVA’s dis-

cretion to waive any provision of the 
regulations in this part in any case or 
class of cases for the convenience of 
TVA or in order to relieve any Person 
of unnecessary hardship, if such action 
is not inconsistent with law and does 
not adversely affect any substantial ex-
isting rights, and TVA is satisfied that 
such action will not subject TVA to 
any substantial expense or liability.

§ 1314.10 Additional provisions. 
(a) Additional requirements. In any 

case or any class of cases arising under 
the regulations in this part, TVA may 
require such additional evidence and a 
bond of indemnity, with or without 
surety, as may in the judgment of TVA 
be necessary for the protection of the 
interests of TVA. 

(b) Notice of attachment for TVA Power 
Securities in Book-entry System. The in-
terest of a debtor in a Security Entitle-
ment may be reached by a creditor 
only by legal process upon the Securi-
ties Intermediary with whom the debt-
or’s securities account is maintained, 
except where a Security Entitlement is 
maintained in the name of a secured 
party, in which case the debtor’s inter-
est may be reached by legal process 
upon the secured party. The regula-
tions in this part do not purport to es-
tablish whether a Reserve Bank is re-
quired to honor an order or other no-
tice of attachment in any particular 
case or class of cases.

PART 1315—NEW RESTRICTIONS ON 
LOBBYING

Subpart A—General

Sec.
1315.100 Conditions on use of funds. 
1315.105 Definitions. 

1315.110 Certification and disclosure.

Subpart B—Activities by Own Employees

1315.200 Agency and legislative liaison. 
1315.205 Professional and technical services. 
1315.210 Reporting.

Subpart C—Activities by Other Than Own 
Employees

1315.300 Professional and technical services.

Subpart D—Penalties and Enforcement

1315.400 Penalties. 
1315.405 Penalty procedures. 
1315.410 Enforcement.

Subpart E—Exemptions

1315.500 Secretary of Defense.

Subpart F—Agency Reports

1315.600 Semi–annual compilation. 
1315.605 Inspector General report.
APPENDIX A TO PART 1315—CERTIFICATION RE-

GARDING LOBBYING
APPENDIX B TO PART 1315—DISCLOSURE FORM 

TO REPORT LOBBYING

AUTHORITY: 16 U.S.C. 831–831ee; 31 U.S.C. 
1352.

SOURCE: 55 FR 6737 and 6748, Feb. 26, 1990, 
unless otherwise noted.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54 
FR 52306, December 20, 1989.

Subpart A—General
§ 1315.100 Conditions on use of funds. 

(a) No appropriated funds may be ex-
pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
ageement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
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agreement shall file with that agency a 
certification, set forth in Appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in Appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
Appendix A, whether that person has 
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a disclosure form, set forth 
in Appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee.

§ 1315.105 Definitions. 
For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 

(4) The entering into of any coopera-
tive agreement; and, 

(5) The extension, continuation, re-
newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 
United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

VerDate Mar<13>2002 10:56 Apr 10, 2002 Jkt 197055 PO 00000 Frm 00233 Fmt 8010 Sfmt 8010 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



234

18 CFR Ch. XIII (4–1–02 Edition)§ 1315.110

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to perfessional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-

erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 
State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers.

§ 1315.110 Certification and disclosure. 

(a) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 
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(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, 
Unless such person previously filed a 
certification, and a disclosure form, if 
required, under paragraph (a) of this 
section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

(d) Any person who requests or re-
ceives from a person referred to in 
paragraphs (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, 
Shall file a certification, and a disclo-
sure form, if required, to the next tier 
above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraphs (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 

arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther subpart B or C.

Subpart B—Activities by Own 
Employees

§ 1315.200 Agency and legislative liai-
son. 

(a) The prohibition on the use of ap-
propriated funds, in § 1315.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 
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(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Public 
Law 95–507 and other subsequent 
amendments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section.

§ 1315.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 1315.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section.
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§ 1315.210 Reporting. 

No reporting is required with respect 
to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person.

Subpart C—Activities by Other 
Than Own Employees

§ 1315.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 1315.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 1315.110 (a) and (b) regarding filing a 
disclosure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

(c) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting or a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 

and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section.

Subpart D—Penalties and 
Enforcement

§ 1315.400 Penalties. 
(a) Any person who makes an expend-

iture prohibited herein shall be subject 
to a civil penalty of not less than 
$12,000 and not more than $120,000 for 
each such expenditure. 

(b) Any person who fails to file or 
amend the disclosure form (see Appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $12,000 and not 
more than $120,000 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
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the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraph 
(a) or (b) of this section shall be subject 
to a civil penalty of $12,000, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $12,000 and $120,000, as deter-
mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty. 

[55 FR 6737 and 6748, Feb. 26, 1990, as amended 
at 61 FR 55098, Oct. 24, 1996; 67 FR 9925, Mar. 
5, 2002]

§ 1315.405 Penalty procedures. 

Agencies shall impose and collect 
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. sections 3803 
(except subsection (c)), 3804, 3805, 3806, 
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the 
requirements herein.

§ 1315.410 Enforcement. 

The head of each agency shall take 
such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency.

Subpart E—Exemptions

§ 1315.500 Secretary of Defense. 

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section.

Subpart F—Agency Reports

§ 1315.600 Semi-annual compilation. 

(a) The head of each agency shall col-
lect and compile the disclosure reports 
(see Appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six-
month period ending on March 31 or 
September 30, respectively, of that 
year. 

(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
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Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency.

§ 1315.605 Inspector General report. 

(a) The Inspector General, or other 
official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 
may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report.

APPENDIX A TO PART 1315—
CERTIFICATION REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form–LLL, ‘‘Disclo-
sure Form to Report Lobbying,’’ in accord-
ance with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 
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Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 

to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form–LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure.
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APPENDIX B TO PART 1315—DISCLOSURE FORM TO REPORT LOBBYING
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PART 1316—GENERAL CONDITIONS 
AND CERTIFICATIONS FOR IN-
CORPORATION IN CONTRACT 
DOCUMENTS OR ACTIONS

Subpart A—General Information

Sec.
1316.1 Applicability.

Subpart B—Text of Conditions and 
Certifications

1316.2 Affirmative action and equal oppor-
tunity. 

1316.3 Anti-kickback procedures. 
1316.4 Buy American Act supply contracts. 
1316.5 Clean Air and Water Acts. 
1316.6 Discrimination on the basis of age. 
1316.7 Drug-free workplace. 
1316.8 Employee protected activities. 
1316.9 Nuclear energy hazards and nuclear 

incidents. 
1316.10 Officials not to benefit.

AUTHORITY: 16 U.S.C. 831–831dd.

SOURCE: 58 FR 25930, Apr. 29, 1993, unless 
otherwise noted.

Subpart A—General Information

§ 1316.1 Applicability. 
This part sets out the text of certain 

conditions and certifications which 
may be included by reference in certain 
TVA contract documents or actions. 
The provisions set out in this part are 
not automatically incorporated in all 
TVA actions.

Subpart B—Text of Conditions and 
Certifications

§ 1316.2 Affirmative action and equal 
opportunity. 

When so indicated in TVA contract 
documents or actions, the following 
clause is included by reference in such 
documents or actions: 

Affirmative Action and Equal 
Opportunity

(a) To the extent applicable, contract in-
corporates the following provisions: ‘‘Af-
firmative Action for Disabled Veterans and 
Veterans of the Vietnam Era’’ clause, 41 CFR 
60–250.4; the ‘‘Affirmative Action for Handi-
capped Workers’’ clause, 41 CFR 60–741.4; and 
the ‘‘Equal Opportunity’’ clause, 41 CFR 60–
1.4. Contractor complies with applicable reg-

ulatory requirements, including information 
reports and affirmative action programs. 

(b) Certification of Nonsegregated Facilities: 
(1) By submission of its offer, the offeror cer-
tifies that it does not and will not maintain 
or provide for employees any segregated fa-
cilities at any of its establishments, and that 
it does not and will not permit employees to 
perform their services at any location under 
its control where segregated facilities are 
maintained. The offeror agrees that a breach 
of this certification is a violation of the 
Equal Opportunity clause in this contract. 

(2) As used in this certification, the term 
‘‘segregated facilities’’ means any waiting 
rooms, work areas, restrooms and wash-
rooms, restaurants and other eating areas, 
timeclocks, locker rooms and other storage 
or dressing areas, parking lots, drinking 
fountains, recreation or entertainment 
areas, transportation, or housing facilities 
provided to employees which are segregated 
by explicit directive or are in fact segregated 
on the basis of race, religion, color, or na-
tional origin, because of habit, local custom, 
or otherwise. 

(3) Contractor further agrees that (except 
where it has obtained identical certifications 
from proposed subcontractors for specific 
time periods) identical certifications will be 
obtained from proposed subcontractors prior 
to the award of subcontractors exceeding 
$10,000 which are not exempt from the provi-
sions of the Equal Opportunity clause; that 
it will retain such certifications in its files; 
and that it will forward the following notice 
to such proposed subcontractors (except 
where the proposed subcontractors have sub-
mitted identical certifications for specific 
time periods): 

Notice to Prospective Subcontractors of Re-
quirement for Certifications of Nonsegregated 
Facilities. A Certification of Nonsegregated 
Facilities must be submitted prior to the 
award of a subcontract exceeding $10,000 
which is not exempt from the provision of 
the Equal Opportunity clause. The certifi-
cation may be submitted either for each sub-
contract or for all subcontracts during a pe-
riod (i.e., quarterly, semiannually, or annu-
ally). 

(4) NOTE: The penalty for making false 
statements in offers is prescribed in Title 18 
U.S.C. 1001. 

(END OF CLAUSE)

§ 1316.3 Anti-kickback procedures. 

When so indicated in TVA contract 
documents or actions, the following 
clause is included by reference in such 
documents or actions: 
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Anti-Kickback Procedures

Contractor shall comply with the fol-
lowing: 

(a) Definitions. As used in this clause, 
terms shall have the meanings defined in the 
Anti-Kickback Act of 1986 (41 U.S.C. 51–58) 
(the Act). 

(b) The Act prohibits any person from— 
(1) Providing or attempting to provide or 

offering to provide any kickback; 
(2) Soliciting, accepting, or attempting to 

accept any kickback; or 
(3) Including, directly or indirectly, the 

amount of any kickback in the contract 
price charged by a prime contractor to TVA 
or in the contract price charged by the sub-
contractor to a prime contractor or higher 
tier subcontractor. 

(c)(1) Contractor shall have in place and 
follow reasonable procedures designed to pre-
vent and detect possible violations described 
in section (b) of this clause in its own oper-
ations and direct business relationships. 

(2) When Contractor has reasonable 
grounds to believe that a violation described 
in section (b) of this clause may have oc-
curred, Contractor shall promptly report in 
writing the possible violation. Such reports 
shall be made to the TVA Inspector General. 

(3) Contractor shall cooperate fully with 
TVA or any other Federal agency inves-
tigating a possible violation described in sec-
tion (b) of this clause. 

(4) (i) Regardless of the contract tier at 
which a kickback was provided, accepted, or 
charged under the contract in violation of 
section (b) of this clause, the Contracting Of-
ficer may— 

(A) Offset the amount of the kickback 
against any monies owed by TVA under this 
contract; and/or 

(B) Direct that Contractor withhold from 
sums owed the subcontractor the amount of 
the kickback. 

(ii) The Contracting Officer may order that 
monies withheld under subsection (c)(4)(i)(B) 
of this clause be paid over to TVA unless 
TVA has already offset those monies under 
subsection (c)(4)(i)(A) of this clause. In the 
latter case, Contracting shall notify the Con-
tracting Officer when the monies are with-
held. 

(5) Contractor agrees to incorporate the 
substance of this clause, including this sub-
section (c)(5), in all subcontracts under this 
contract. 

(END OF CLAUSE)

§ 1316.4 Buy American Act supply con-
tracts. 

When so indicated in TVA contract 
documents or actions, the following 

clause is included by reference in such 
documents or actions: 

Buy American Act Supply Contracts

(a) In TVA’s acquisition of end products, 
the Buy American Act (41 U.S.C. 10a–10d) 
provides that preference be given to domes-
tic end products. A domestic end product 
means: 

(1) An unmanufactured end product which 
has been mined or produced in the United 
States; and 

(2) An end product manufactured in the 
United States if the cost of components 
thereof which are mined, produced, or manu-
factured in the United States exceeds 50 per-
cent of the cost of all its components. 

(b) Contractor agrees that there will be de-
livered under this contract only domestic 
end products, except end products: 

(1) Which are for use outside the United 
States; 

(2) Which TVA determines are not mined, 
produced, or manufactured in the United 
States in sufficient and reasonably available 
commercial quantities and of a satisfactory 
quality; 

(3) As to which TVA determines the domes-
tic preference to be inconsistent with the 
public interest; or 

(4) As to which TVA determines the cost to 
be unreasonable. 

(END OF CLAUSE)

§ 1316.5 Clean Air and Water Acts. 
When so indicated in TVA contract 

documents or actions, the following 
clause is included by reference in such 
documents or actions: 

Clean Air and Water Acts

(a) If performance of this contract would 
involve the use of facilities which have given 
rise to a conviction under section 113(c)(1) of 
the Clean Air Act (42 U.S.C. 7413) or section 
309(c) of the Federal Water Pollution Control 
Act (33 U.S.C. 1319), offeror shall include in 
its offer a statement clearly setting forth 
the facts and circumstances of said convic-
tion and shall list the facilities which gave 
rise to said conviction. If no such statement 
is submitted, submission of an offer con-
stitutes certification by the offeror that per-
formance of this contract will not involve 
the use of facilities which have given rise to 
a conviction under section 113(c)(1) of the 
Clean Air Act or section 309(c) of the Federal 
Water Pollution Control Act. As used in this 
clause ‘‘facilities’’ shall have the meaning 
set forth in 40 CFR 15.4. 

(b) TVA will not award a contract to any 
offeror whose performance would involve the 
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use of any facility or facilities which have 
given rise to a conviction as set forth in 
paragraph (a) of this clause except to the ex-
tent TVA, in its sole judgment, determines 
that such contract is exempt at the time of 
contract award from the provisions of 40 
CFR part 15 as set forth therein. 

(c) A condition of award of this contract is 
that contractor shall notify the Contracting 
Officer in writing of the receipt of any com-
munication from the U.S. Environmental 
Protection Agency (EPA) indicating that a 
facility to be utilized for this contract is 
under consideration to be listed on the EPA 
List of Violating Facilities. Prompt notifica-
tion shall be required prior to contract 
award. 

(END OF CLAUSE)

§ 1316.6 Discrimination on the basis of 
age. 

When so indicated in TVA contract 
documents or actions, the following 
clause is included by reference in such 
documents or actions: 

Discrimination On The Basis Of Age

Executive Order 11141, 3 CFR, 1964–1965 
Comp., p. 179, states that it is the policy of 
the Executive Branch of the United States 
that: Contractors and subcontractors en-
gaged in the performance of Federal con-
tracts shall not, in connection with the em-
ployment, advancement, or discharge of em-
ployees, or in connection with the terms, 
conditions, or privileges of their employ-
ment, discriminate against persons because 
of their age except upon the basis of a bona 
fide occupational qualification, retirement 
plan, or statutory requirement; and that 
contractors and subcontractors, or persons 
acting on their behalf, shall not specify, in 
solicitations or advertisements for employ-
ees to work on Government contracts, a 
maximum age limit for such employment 
unless the specified maximum age limit is 
based upon a bona fide occupational quali-
fication, retirement plan, or statutory re-
quirement. 

(END OF CLAUSE)

§ 1316.7 Drug-free workplace. 

When so indicated in TVA contract 
documents or actions, the following 
clause is included by reference in such 
documents or actions: 

Drug-Free Workplace

(a) Definitions. As used in this provision: 

Controlled substance means a controlled 
substance in schedules I through V of Sec-
tion 202 of the Controlled Substances Act (21 
U.S.C. 812) and as further defined in regula-
tions at 21 CFR 1308.11 through 1308.15

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition 
of sentence, or both, by any judicial body 
charged with the responsibility to determine 
violations of the Federal or State criminal 
drug statutes. 

Criminal drug statute means a Federal or 
non-Federal criminal statute involving the 
manufacture, distribution, dispensing, pos-
session, or use of any controlled substance. 

Drug-free workplace means a site, including 
TVA premises, for the performance of work 
done in connection with a specific contract 
at which employees of Contractor are prohib-
ited from engaging in the unlawful manufac-
ture, distribution, dispensing, possession, or 
use of a controlled substance. 

Employee means an employee of a con-
tractor directly engaged in the performance 
of work under a Government contract. 

Individual means an offeror/contractor that 
has no more than one employee, including 
the offeror/contractor. 

(b) Offerors Other than Individuals. By sub-
mission of its offer, the offeror, if other than 
an individual, who is making an offer that 
equals or exceeds $25,000, certifies and agrees 
that, with respect to all employees of the of-
feror to be employed under a contract result-
ing from this solicitation, it will— 

(1) Publish a statement notifying such em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a 
controlled substance is prohibited in Con-
tractor’s workplace and specifying the ac-
tions that will be taken against employees 
for violations of such prohibition; 

(2) Establish a drug-free awareness pro-
gram to inform such employees about— 

(i) The dangers of drug abuse in the work-
place; 

(ii) Contractor’s policy of maintaining a 
drug-free workplace; 

(iii) Any available drug counseling, reha-
bilitation, and employee assistance pro-
grams; and 

(iv) The penalties that may be imposed 
upon employees for drug abuse violations oc-
curring in the workplace; 

(3) Provide all employees engaged in per-
formance of the contract with a copy of the 
statement required by paragraph (b)(1) of 
this section; 

(4) Notify such employees in the statement 
required by paragraph (b)(1) of this section 
that, as a condition of continued employ-
ment on the contract resulting from this so-
licitation, the employee will— 

(i) Abide by the terms of the statement; 
and 

(ii) Notify Contractor of any criminal drug 
statute conviction for a violation occurring 

VerDate Mar<13>2002 10:56 Apr 10, 2002 Jkt 197055 PO 00000 Frm 00246 Fmt 8010 Sfmt 8010 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



247

Tennessee Valley Authority § 1316.8 

in the workplace no later than 5 days after 
such conviction; 

(5) Notify the Contracting Officer within 10 
days after receiving notice under paragraph 
(b)(4)(ii) of this section from an employee or 
otherwise receiving actual notice of such 
conviction; 

(6) Within 30 days after receiving notice 
under subsection (b)(4) of this section of a 
conviction, impose the following sanctions 
or remedial measures on any employee who 
is convicted of drug abuse violations occur-
ring in the workplace: 

(i) Take appropriate personnel action 
against such employee, up to and including 
termination; or 

(ii) Require such employee to satisfac-
torily participate in a drug abuse assistance 
or rehabilitation program approved for such 
purposes by a Federal, State, or local health, 
law enforcement, or other appropriate agen-
cy; 

(7) Make a good-faith effort to maintain a 
drug-free workplace through implementation 
of subsections (b)(1) through (b)(6) of this 
provision. 

(c) Individuals. By submission of its offer, 
the offeror, if an individual who is making 
an offer of any dollar value, certifies and 
agrees that the offeror will not engage in the 
unlawful manufacture, distribution, dis-
pensing, possession, or use of a controlled 
substance in the performance of the contract 
resulting from this solicitation. 

(d) Enforcement. Failure of the offeror to 
provide the certification required by section 
(b) or (c) of this provision, renders the offer-
or unqualified and ineligible for award. Fail-
ure of Contractor to comply with the re-
quirements of subsections (b)(1) through 
(b)(7) or section (c) shall constitute a mate-
rial breach of contract entitling TVA to sus-
pend payments, terminate the contract, sus-
pend or debar Contractor from Government 
contracting in accordance with subsection 
5152(b)(2) of the Drug-Free Workplace Act of 
1988 (41 U.S.C. 701(b)(2)), or take such other 
action as may be in accordance with law or 
the contract. 

(e) In addition to other remedies available 
to the Government, the certification in sec-
tions (b) and (c) of this provision concerns a 
matter within the jurisdiction of an agency 
of the United States, and making of a false, 
fictitious, or fraudulent certification may 
render the maker subject to prosecution 
under 18 U.S.C. 1001. 

(END OF CLAUSE)

§ 1316.8 Employee protected activities. 
When so indicated in TVA contract 

documents or actions, the following 
clause is included by reference in such 
documents or actions: 

Employee Protected Activities

(Applicable to contracts for goods or serv-
ices delivered to nuclear facilities or other-
wise relating to Nuclear Regulatory Com-
mission (NRC) licensed activities.) 

(a) Contractor shall comply with Section 
211 of the Energy Reorganization Act of 1974 
(42 U.S.C. 5851), as amended, which prohibits 
discrimination against employees for engag-
ing in certain protected activities. The Sec-
retary of Labor has determined that ‘‘dis-
crimination’’ means discharge or any other 
adverse actions that relate to compensation, 
terms, conditions, and privileges of employ-
ment; the term ‘‘protected activities’’ in-
cludes, among other things, employees rais-
ing nuclear safety or quality controls com-
plaints either internally to their employer or 
to the NRC. Contractor shall aggressively 
pursue any employee allegation of discrimi-
nation and shall fully investigate such alle-
gations. Contractor shall notify the TVA 
Concerns Resolution Staff Site Representa-
tive of such allegation or complaint in writ-
ing, together with a copy of any complaint. 
Contractor shall provide TVA any investiga-
tive reports that it may prepare and shall 
also provide to TVA a full written descrip-
tion of any management action taken in re-
sponse to any such allegation or complaint. 
In circumstances where any such allegation 
or complaint also charges TVA employees 
with involvement in any discriminatory ac-
tivities, contractor shall cooperate fully 
with TVA counsel in its representation. 

(b) Contractor shall ensure that no agree-
ment affecting compensation, terms, condi-
tions, and privileges of employment, includ-
ing, but not limited to, any agreement to 
settle a complaint filed by an employee or 
former employee of the Contractor with the 
Department of Labor pursuant to Section 211 
of the Energy Reorganization Act of 1974, as 
amended, may contain any provision which 
would prohibit, restrict, or otherwise dis-
courage an employee or former employee 
from participating in any protected activity 
as described in the ‘‘Employee Protection’’ 
regulations of NRC, 10 CFR 50.7, including, 
but not limited to, providing information to 
NRC on potential violations of the NRC’s 
regulations or other matters within NRC’s 
regulatory responsibilities. 

(c) Any breach of this provision shall be a 
material breach of the contract. In the event 
NRC imposes a civil penalty against TVA as 
a result of a breach of this provision, such a 
civil penalty is considered by the parties to 
be direct and not special or consequential 
damages. 

(d) Contractor agrees to place this provi-
sion, along with the flow-down requirement 
of this sentence, in all subcontracts of any 
tier entered into pursuant to this contract. 
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(END OF CLAUSE)

§ 1316.9 Nuclear energy hazards and 
nuclear incidents. 

When so indicated in TVA contract 
documents or actions, the following 
clause is included by reference in such 
documents or actions: 

Nuclear Energy Hazards and Nuclear 
Incidents

(Applicable only to contracts for goods or 
services delivered to nuclear plants.) 

(a) Prior to, or at the time of shipment of 
the first nuclear fuel to the TVA nuclear fa-
cility, TVA will furnish nuclear liability pro-
tection in accordance with Section 170 of the 
Atomic Energy Act (42 U.S.C. 2210) and appli-
cable regulations of the Nuclear Regulatory 
Commission. Should this system of protec-
tion be repealed or changed, TVA would un-
dertake to maintain in effect during the pe-
riod of operation of the plant, to the extent 
available on reasonable terms, liability pro-
tection which would not result in a material 
impairment of the protection afforded to 
Contractor and its suppliers under existing 
system. 

(b) TVA waives any claim it might have 
against Contractor or its subcontractors be-
cause of damage to, loss of, or loss of use of 
any property at the site of the TVA nuclear 
facility resulting from nuclear energy haz-
ards or nuclear incidents. This provision 
shall not affect Contractor’s obligation 
under the ‘‘Warranty’’ provision of this con-
tract. 

(c) TVA will indemnify Contractor and its 
subcontractors and save them harmless from 
any claims, losses, or liability arising as a 
result of damage to, loss of, or loss of use of 
any property at the site of the TVA nuclear 
facility resulting from nuclear energy haz-
ards or nuclear incidents. In return for this 
indemnification, Contractor waives any 
claim it might have against any third party 
because of damage to, loss of, or loss of use 
of its property at the site of the TVA nuclear 
facility resulting from nuclear energy haz-
ards or nuclear incidents. 

(d) The foregoing waiver and indemnifica-
tion provisions will apply to the full extent 
permitted by law and regardless of fault. The 
subcontractors referred to above include any 
of Contractor’s suppliers of material, equip-
ment, or services for the work, regardless of 
tier. 

(e) For purposes of these provisions, the 
following definitions shall apply: Nuclear en-
ergy hazards shall mean the hazardous prop-
erties of nuclear material. Hazardous prop-
erties shall include radioactive, toxic, or ex-
plosive properties of nuclear material. Nu-
clear material shall include source material, 

special nuclear material or by-product mate-
rial as those are defined in the Atomic En-
ergy Act (42 U.S.C. 2014). Nuclear incident 
shall have the meaning given that term in 
the Atomic Energy Act (42 U.S.C. 2014(q)). 

(END OF CLAUSE)

§ 1316.10 Officials not to benefit. 
When so indicated in TVA contract 

documents or actions, the following 
clause is included by reference in such 
documents or actions:

Officials Not To Benefit

No member of or delegate to Congress or 
Resident Commissioner, or any officer, em-
ployee, special Government employee, or 
agent of TVA shall be admitted to any share 
or part of this agreement or to any benefit 
that may arise therefrom unless it be made 
with a corporation for its general benefit; 
nor shall Contractor offer or give, directly or 
indirectly, to any officer, employee, special 
Government employee, or agent of TVA, any 
gift, gratuity, favor, entertainment, loan, or 
any other thing of monetary value, except as 
provided in 5 CFR part 2635. Breach of this 
clause shall constitute a material breach of 
this contract, and TVA shall have the right 
to exercise all remedies provided in this con-
tract or at law. 

(END OF CLAUSE)

PART 1317—NONDISCRIMINATION 
ON THE BASIS OF SEX IN EDU-
CATION PROGRAMS OR ACTIVI-
TIES RECEIVING FEDERAL FINAN-
CIAL ASSISTANCE

Subpart A—Introduction

Sec.
1317.100 Purpose and effective date. 
1317.105 Definitions. 
1317.110 Remedial and affirmative action 

and self-evaluation. 
1317.115 Assurance required. 
1317.120 Transfers of property. 
1317.125 Effect of other requirements. 
1317.130 Effect of employment opportuni-

ties. 
1317.135 Designation of responsible em-

ployee and adoption of grievance proce-
dures. 

1317.140 Dissemination of policy.

Subpart B—Coverage

1317.200 Application. 
1317.205 Educational institutions and other 

entities controlled by religious organiza-
tions. 
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1317.210 Military and merchant marine edu-
cational institutions. 

1317.215 Membership practices of certain or-
ganizations. 

1317.220 Admissions. 
1317.225 Educational institutions eligible to 

submit transition plans. 
1317.230 Transition plans. 
1317.235 Statutory amendments.

Subpart C—Discrimination on the Basis of 
Sex in Admission and Recruitment Pro-
hibited 1317.300 Admission.

1317.305 Preference in admission. 
1317.310 Recruitment.

Subpart D—Discrimination on the Basis of 
Sex in Education Programs or Activities 
Prohibited

1317.400 Education programs or activities. 
1317.405 Housing. 
1317.410 Comparable facilities. 
1317.415 Access to course offerings. 
1317.420 Access to schools operated by 

LEAs. 
1317.425 Counseling and use of appraisal and 

counseling materials. 
1317.430 Financial assistance. 
1317.435 Employment assistance to stu-

dents. 
1317.440 Health and insurance benefits and 

services. 
1317.445 Marital or parental status. 
1317.450 Athletics. 
1317.455 Textbooks and curricular material.

Subpart E—Discrimination on the Basis of 
Sex in Employment in Education Pro-
grams or Activities Prohibited

1317.500 Employment. 
1317.505 Employment criteria. 
1317.510 Recruitment. 
1317.515 Compensation. 
1317.520 Job classification and structure. 
1317.525 Fringe benefits. 
1317.530 Marital or parental status. 
1317.535 Effect of state or local law or other 

requirements. 
1317.540 Advertising. 
1317.545 Pre-employment inquiries. 
1317.550 Sex as a bona fide occupational 

qualification.

Subpart F—Procedures

1317.600 Notice of covered programs. 
1317.605 Enforcement procedures.

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685, 
1686, 1687, 1688.

SOURCE: 65 FR 52865, 52877, Aug. 30, 2000, un-
less otherwise noted.

Subpart A—Introduction
§ 1317.100 Purpose and effective date. 

The purpose of these Title IX regula-
tions is to effectuate Title IX of the 
Education Amendments of 1972, as 
amended (except sections 904 and 906 of 
those Amendments) (20 U.S.C. 1681, 
1682, 1683, 1685, 1686, 1687, 1688), which is 
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of 
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or 
activity is offered or sponsored by an 
educational institution as defined in 
these Title IX regulations. The effec-
tive date of these Title IX regulations 
shall be September 29, 2000.

§ 1317.105 Definitions. 
As used in these Title IX regulations, 

the term: 
Administratively separate unit means a 

school, department, or college of an 
educational institution (other than a 
local educational agency) admission to 
which is independent of admission to 
any other component of such institu-
tion. 

Admission means selection for part-
time, full-time, special, associate, 
transfer, exchange, or any other enroll-
ment, membership, or matriculation in 
or at an education program or activity 
operated by a recipient. 

Applicant means one who submits an 
application, request, or plan required 
to be approved by an official of the 
Federal agency that awards Federal fi-
nancial assistance, or by a recipient, as 
a condition to becoming a recipient. 

Designated agency official means Man-
ager, Supplier and Diverse Business Re-
lations. 

Educational institution means a local 
educational agency (LEA) as defined by 
20 U.S.C. 8801(18), a preschool, a private 
elementary or secondary school, or an 
applicant or recipient that is an insti-
tution of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, or an institution of 
vocational education, as defined in this 
section. 

Federal financial assistance means any 
of the following, when authorized or 
extended under a law administered by 
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the Federal agency that awards such 
assistance: 

(1) A grant or loan of Federal finan-
cial assistance, including funds made 
available for: 

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a 
building or facility or any portion 
thereof; and 

(ii) Scholarships, loans, grants, 
wages, or other funds extended to any 
entity for payment to or on behalf of 
students admitted to that entity, or 
extended directly to such students for 
payment to that entity. 

(2) A grant of Federal real or per-
sonal property or any interest therein, 
including surplus property, and the 
proceeds of the sale or transfer of such 
property, if the Federal share of the 
fair market value of the property is 
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment. 

(3) Provision of the services of Fed-
eral personnel. 

(4) Sale or lease of Federal property 
or any interest therein at nominal con-
sideration, or at consideration reduced 
for the purpose of assisting the recipi-
ent or in recognition of public interest 
to be served thereby, or permission to 
use Federal property or any interest 
therein without consideration. 

(5) Any other contract, agreement, or 
arrangement that has as one of its pur-
poses the provision of assistance to any 
education program or activity, except 
a contract of insurance or guaranty. 

Institution of graduate higher edu-
cation means an institution that: 

(1) Offers academic study beyond the 
bachelor of arts or bachelor of science 
degree, whether or not leading to a cer-
tificate of any higher degree in the lib-
eral arts and sciences; 

(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether 
the first professional degree in such 
field is awarded by an institution of 
undergraduate higher education or pro-
fessional education); or 

(3) Awards no degree and offers no 
further academic study, but operates 
ordinarily for the purpose of facili-
tating research by persons who have 
received the highest graduate degree in 
any field of study. 

Institution of professional education 
means an institution (except any insti-
tution of undergraduate higher edu-
cation) that offers a program of aca-
demic study that leads to a first profes-
sional degree in a field for which there 
is a national specialized accrediting 
agency recognized by the Secretary of 
Education. 

Institution of undergraduate higher 
education means: 

(1) An institution offering at least 
two but less than four years of college-
level study beyond the high school 
level, leading to a diploma or an asso-
ciate degree, or wholly or principally 
creditable toward a baccalaureate de-
gree; or 

(2) An institution offering academic 
study leading to a baccalaureate de-
gree; or 

(3) An agency or body that certifies 
credentials or offers degrees, but that 
may or may not offer academic study. 

Institution of vocational education 
means a school or institution (except 
an institution of professional or grad-
uate or undergraduate higher edu-
cation) that has as its primary purpose 
preparation of students to pursue a 
technical, skilled, or semiskilled occu-
pation or trade, or to pursue study in a 
technical field, whether or not the 
school or institution offers certificates, 
diplomas, or degrees and whether or 
not it offers full-time study. 

Recipient means any State or polit-
ical subdivision thereof, or any instru-
mentality of a State or political sub-
division thereof, any public or private 
agency, institution, or organization, or 
other entity, or any person, to whom 
Federal financial assistance is ex-
tended directly or through another re-
cipient and that operates an education 
program or activity that receives such 
assistance, including any subunit, suc-
cessor, assignee, or transferee thereof. 

Student means a person who has 
gained admission. 

Title IX means Title IX of the Edu-
cation Amendments of 1972, Public Law 
92–318, 86 Stat. 235, 373 (codified as 
amended at 20 U.S.C. 1681–1688) (except 
sections 904 and 906 thereof), as amend-
ed by section 3 of Public Law 93–568, 88 
Stat. 1855, by section 412 of the Edu-
cation Amendments of 1976, Public Law 
94–482, 90 Stat. 2234, and by Section 3 of 
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Public Law 100–259, 102 Stat. 28, 28–29 
(20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687, 
1688). 

Title IX regulations means the provi-
sions set forth at §§ 1317.100 through 
1317.605. 

Transition plan means a plan subject 
to the approval of the Secretary of 
Education pursuant to section 901(a)(2) 
of the Education Amendments of 1972, 
20 U.S.C. 1681(a)(2), under which an edu-
cational institution operates in mak-
ing the transition from being an edu-
cational institution that admits only 
students of one sex to being one that 
admits students of both sexes without 
discrimination. 

[65 FR 52865 and 52877, 52878, Aug. 30, 2000]

§ 1317.110 Remedial and affirmative 
action and self-evaluation. 

(a) Remedial action. If the designated 
agency official finds that a recipient 
has discriminated against persons on 
the basis of sex in an education pro-
gram or activity, such recipient shall 
take such remedial action as the des-
ignated agency official deems nec-
essary to overcome the effects of such 
discrimination. 

(b) Affirmative action. In the absence 
of a finding of discrimination on the 
basis of sex in an education program or 
activity, a recipient may take affirma-
tive action consistent with law to over-
come the effects of conditions that re-
sulted in limited participation therein 
by persons of a particular sex. Nothing 
in these Title IX regulations shall be 
interpreted to alter any affirmative ac-
tion obligations that a recipient may 
have under Executive Order 11246, 3 
CFR, 1964–1965 Comp., p. 339; as amend-
ed by Executive Order 11375, 3 CFR, 
1966–1970 Comp., p. 684; as amended by 
Executive Order 11478, 3 CFR, 1966–1970 
Comp., p. 803; as amended by Executive 
Order 12086, 3 CFR, 1978 Comp., p. 230; 
as amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264. 

(c) Self-evaluation. Each recipient 
education institution shall, within one 
year of September 29, 2000: 

(1) Evaluate, in terms of the require-
ments of these Title IX regulations, its 
current policies and practices and the 
effects thereof concerning admission of 
students, treatment of students, and 
employment of both academic and non-

academic personnel working in connec-
tion with the recipient’s education pro-
gram or activity; 

(2) Modify any of these policies and 
practices that do not or may not meet 
the requirements of these Title IX reg-
ulations; and 

(3) Take appropriate remedial steps 
to eliminate the effects of any dis-
crimination that resulted or may have 
resulted from adherence to these poli-
cies and practices. 

(d) Availability of self-evaluation and 
related materials. Recipients shall main-
tain on file for at least three years fol-
lowing completion of the evaluation re-
quired under paragraph (c) of this sec-
tion, and shall provide to the des-
ignated agency official upon request, a 
description of any modifications made 
pursuant to paragraph (c)(2) of this sec-
tion and of any remedial steps taken 
pursuant to paragraph (c)(3) of this sec-
tion.

§ 1317.115 Assurance required. 
(a) General. Either at the application 

stage or the award stage, Federal agen-
cies must ensure that applications for 
Federal financial assistance or awards 
of Federal financial assistance contain, 
be accompanied by, or be covered by a 
specifically identified assurance from 
the applicant or recipient, satisfactory 
to the designated agency official, that 
each education program or activity op-
erated by the applicant or recipient 
and to which these Title IX regulations 
apply will be operated in compliance 
with these Title IX regulations. An as-
surance of compliance with these Title 
IX regulations shall not be satisfactory 
to the designated agency official if the 
applicant or recipient to whom such as-
surance applies fails to commit itself 
to take whatever remedial action is 
necessary in accordance with 
§ 1317.110(a) to eliminate existing dis-
crimination on the basis of sex or to 
eliminate the effects of past discrimi-
nation whether occurring prior to or 
subsequent to the submission to the 
designated agency official of such as-
surance. 

(b) Duration of obligation. (1) In the 
case of Federal financial assistance ex-
tended to provide real property or 
structures thereon, such assurance 
shall obligate the recipient or, in the 
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case of a subsequent transfer, the 
transferee, for the period during which 
the real property or structures are used 
to provide an education program or ac-
tivity. 

(2) In the case of Federal financial as-
sistance extended to provide personal 
property, such assurance shall obligate 
the recipient for the period during 
which it retains ownership or posses-
sion of the property. 

(3) In all other cases such assurance 
shall obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended. 

(c) Form. (1) The assurances required 
by paragraph (a) of this section, which 
may be included as part of a document 
that addresses other assurances or obli-
gations, shall include that the appli-
cant or recipient will comply with all 
applicable Federal statutes relating to 
nondiscrimination. These include but 
are not limited to: Title IX of the Edu-
cation Amendments of 1972, as amend-
ed (20 U.S.C. 1681–1683, 1685–1688). 

(2) The designated agency official 
will specify the extent to which such 
assurances will be required of the ap-
plicant’s or recipient’s subgrantees, 
contractors, subcontractors, trans-
ferees, or successors in interest.

§ 1317.120 Transfers of property. 
If a recipient sells or otherwise trans-

fers property financed in whole or in 
part with Federal financial assistance 
to a transferee that operates any edu-
cation program or activity, and the 
Federal share of the fair market value 
of the property is not upon such sale or 
transfer properly accounted for to the 
Federal Government, both the trans-
feror and the transferee shall be 
deemed to be recipients, subject to the 
provisions of §§ 1317.205 through 
1317.235(a).

§ 1317.125 Effect of other require-
ments. 

(a) Effect of other Federal provisions. 
The obligations imposed by these Title 
IX regulations are independent of, and 
do not alter, obligations not to dis-
criminate on the basis of sex imposed 
by Executive Order 11246, 3 CFR, 1964–
1965 Comp., p. 339; as amended by Exec-
utive Order 11375, 3 CFR, 1966–1970 
Comp., p. 684; as amended by Executive 

Order 11478, 3 CFR, 1966–1970 Comp., p. 
803; as amended by Executive Order 
12087, 3 CFR, 1978 Comp., p. 230; as 
amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264; sections 704 
and 855 of the Public Health Service 
Act (42 U.S.C. 295m, 298b-2); Title VII of 
the Civil Rights Act of 1964 (42 U.S.C. 
2000e et seq.); the Equal Pay Act of 1963 
(29 U.S.C. 206); and any other Act of 
Congress or Federal regulation. 

(b) Effect of State or local law or other 
requirements. The obligation to comply 
with these Title IX regulations is not 
obviated or alleviated by any State or 
local law or other requirement that 
would render any applicant or student 
ineligible, or limit the eligibility of 
any applicant or student, on the basis 
of sex, to practice any occupation or 
profession. 

(c) Effect of rules or regulations of pri-
vate organizations. The obligation to 
comply with these Title IX regulations 
is not obviated or alleviated by any 
rule or regulation of any organization, 
club, athletic or other league, or asso-
ciation that would render any appli-
cant or student ineligible to partici-
pate or limit the eligibility or partici-
pation of any applicant or student, on 
the basis of sex, in any education pro-
gram or activity operated by a recipi-
ent and that receives Federal financial 
assistance.

§ 1317.130 Effect of employment oppor-
tunities. 

The obligation to comply with these 
Title IX regulations is not obviated or 
alleviated because employment oppor-
tunities in any occupation or profes-
sion are or may be more limited for 
members of one sex than for members 
of the other sex.

§ 1317.135 Designation of responsible 
employee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
Each recipient shall designate at least 
one employee to coordinate its efforts 
to comply with and carry out its re-
sponsibilities under these Title IX reg-
ulations, including any investigation of 
any complaint communicated to such 
recipient alleging its noncompliance 
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with these Title IX regulations or al-
leging any actions that would be pro-
hibited by these Title IX regulations. 
The recipient shall notify all its stu-
dents and employees of the name, of-
fice address, and telephone number of 
the employee or employees appointed 
pursuant to this paragraph. 

(b) Complaint procedure of recipient. A 
recipient shall adopt and publish griev-
ance procedures providing for prompt 
and equitable resolution of student and 
employee complaints alleging any ac-
tion that would be prohibited by these 
Title IX regulations.

§ 1317.140 Dissemination of policy. 
(a) Notification of policy. (1) Each re-

cipient shall implement specific and 
continuing steps to notify applicants 
for admission and employment, stu-
dents and parents of elementary and 
secondary school students, employees, 
sources of referral of applicants for ad-
mission and employment, and all 
unions or professional organizations 
holding collective bargaining or profes-
sional agreements with the recipient, 
that it does not discriminate on the 
basis of sex in the educational pro-
grams or activities that it operates, 
and that it is required by Title IX and 
these Title IX regulations not to dis-
criminate in such a manner. Such noti-
fication shall contain such informa-
tion, and be made in such manner, as 
the designated agency official finds 
necessary to apprise such persons of 
the protections against discrimination 
assured them by Title IX and these 
Title IX regulations, but shall state at 
least that the requirement not to dis-
criminate in education programs or ac-
tivities extends to employment there-
in, and to admission thereto unless 
§§ 1317.300 through 1317.310 do not apply 
to the recipient, and that inquiries 
concerning the application of Title IX 
and these Title IX regulations to such 
recipient may be referred to the em-
ployee designated pursuant to 
§ 1317.135, or to the designated agency 
official. 

(2) Each recipient shall make the ini-
tial notification required by paragraph 
(a)(1) of this section within 90 days of 
September 29, 2000 or of the date these 
Title IX regulations first apply to such 
recipient, whichever comes later, 

which notification shall include publi-
cation in: 

(i) Newspapers and magazines oper-
ated by such recipient or by student, 
alumnae, or alumni groups for or in 
connection with such recipient; and 

(ii) Memoranda or other written com-
munications distributed to every stu-
dent and employee of such recipient. 

(b) Publications. (1) Each recipient 
shall prominently include a statement 
of the policy described in paragraph (a) 
of this section in each announcement, 
bulletin, catalog, or application form 
that it makes available to any person 
of a type, described in paragraph (a) of 
this section, or which is otherwise used 
in connection with the recruitment of 
students or employees. 

(2) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in paragraph (b)(1) of this sec-
tion that suggests, by text or illustra-
tion, that such recipient treats appli-
cants, students, or employees dif-
ferently on the basis of sex except as 
such treatment is permitted by these 
Title IX regulations. 

(c) Distribution. Each recipient shall 
distribute without discrimination on 
the basis of sex each publication de-
scribed in paragraph (b)(1) of this sec-
tion, and shall apprise each of its ad-
mission and employment recruitment 
representatives of the policy of non-
discrimination described in paragraph 
(a) of this section, and shall require 
such representatives to adhere to such 
policy.

Subpart B—Coverage
§ 1317.200 Application. 

Except as provided in §§ 1317.205 
through 1317.235(a), these Title IX regu-
lations apply to every recipient and to 
each education program or activity op-
erated by such recipient that receives 
Federal financial assistance.

§ 1317.205 Educational institutions and 
other entities controlled by reli-
gious organizations. 

(a) Exemption. These Title IX regula-
tions do not apply to any operation of 
an educational institution or other en-
tity that is controlled by a religious 
organization to the extent that appli-
cation of these Title IX regulations 
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would not be consistent with the reli-
gious tenets of such organization. 

(b) Exemption claims. An educational 
institution or other entity that wishes 
to claim the exemption set forth in 
paragraph (a) of this section shall do so 
by submitting in writing to the des-
ignated agency official a statement by 
the highest-ranking official of the in-
stitution, identifying the provisions of 
these Title IX regulations that conflict 
with a specific tenet of the religious or-
ganization.

§ 1317.210 Military and merchant ma-
rine educational institutions. 

These Title IX regulations do not 
apply to an educational institution 
whose primary purpose is the training 
of individuals for a military service of 
the United States or for the merchant 
marine.

§ 1317.215 Membership practices of 
certain organizations. 

(a) Social fraternities and sororities. 
These Title IX regulations do not apply 
to the membership practices of social 
fraternities and sororities that are ex-
empt from taxation under section 
501(a) of the Internal Revenue Code of 
1954, 26 U.S.C. 501(a), the active mem-
bership of which consists primarily of 
students in attendance at institutions 
of higher education. 

(b) YMCA, YWCA, Girl Scouts, Boy 
Scouts, and Camp Fire Girls. These Title 
IX regulations do not apply to the 
membership practices of the Young 
Men’s Christian Association (YMCA), 
the Young Women’s Christian Associa-
tion (YWCA), the Girl Scouts, the Boy 
Scouts, and Camp Fire Girls. 

(c) Voluntary youth service organiza-
tions. These Title IX regulations do not 
apply to the membership practices of a 
voluntary youth service organization 
that is exempt from taxation under 
section 501(a) of the Internal Revenue 
Code of 1954, 26 U.S.C. 501(a), and the 
membership of which has been tradi-
tionally limited to members of one sex 
and principally to persons of less than 
nineteen years of age.

§ 1317.220 Admissions. 
(a) Admissions to educational insti-

tutions prior to June 24, 1973, are not 
covered by these Title IX regulations. 

(b) Administratively separate units. For 
the purposes only of this section, 
§§ 1317.225 and 1317.230, and §§ 1317.300 
through 1317.310, each administratively 
separate unit shall be deemed to be an 
educational institution. 

(c) Application of §§ 1317.300 through 
.310. Except as provided in paragraphs 
(d) and (e) of this section, §§ 1317.300 
through 1317.310 apply to each recipi-
ent. A recipient to which §§ 1317.300 
through 1317.310 apply shall not dis-
criminate on the basis of sex in admis-
sion or recruitment in violation of 
§§ 1317.300 through 1317.310. 

(d) Educational institutions. Except as 
provided in paragraph (e) of this sec-
tion as to recipients that are edu-
cational institutions, §§ 1317.300 
through 1317.310 apply only to institu-
tions of vocational education, profes-
sional education, graduate higher edu-
cation, and public institutions of un-
dergraduate higher education. 

(e) Public institutions of undergraduate 
higher education. §§ 1317.300 through 
1317.310 do not apply to any public in-
stitution of undergraduate higher edu-
cation that traditionally and contin-
ually from its establishment has had a 
policy of admitting students of only 
one sex.

§ 1317.225 Educational institutions eli-
gible to submit transition plans. 

(a) Application. This section applies 
to each educational institution to 
which §§ 1317.300 through 1317.310 apply 
that: 

(1) Admitted students of only one sex 
as regular students as of June 23, 1972; 
or 

(2) Admitted students of only one sex 
as regular students as of June 23, 1965, 
but thereafter admitted, as regular stu-
dents, students of the sex not admitted 
prior to June 23, 1965. 

(b) Provision for transition plans. An 
educational institution to which this 
section applies shall not discriminate 
on the basis of sex in admission or re-
cruitment in violation of §§ 1317.300 
through 1317.310.

§ 1317.230 Transition plans. 
(a) Submission of plans. An institution 

to which § 1317.225 applies and that is 
composed of more than one administra-
tively separate unit may submit either 
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a single transition plan applicable to 
all such units, or a separate transition 
plan applicable to each such unit. 

(b) Content of plans. In order to be ap-
proved by the Secretary of Education, 
a transition plan shall: 

(1) State the name, address, and Fed-
eral Interagency Committee on Edu-
cation Code of the educational institu-
tion submitting such plan, the admin-
istratively separate units to which the 
plan is applicable, and the name, ad-
dress, and telephone number of the per-
son to whom questions concerning the 
plan may be addressed. The person who 
submits the plan shall be the chief ad-
ministrator or president of the institu-
tion, or another individual legally au-
thorized to bind the institution to all 
actions set forth in the plan. 

(2) State whether the educational in-
stitution or administratively separate 
unit admits students of both sexes as 
regular students and, if so, when it 
began to do so. 

(3) Identify and describe with respect 
to the educational institution or ad-
ministratively separate unit any obsta-
cles to admitting students without dis-
crimination on the basis of sex. 

(4) Describe in detail the steps nec-
essary to eliminate as soon as prac-
ticable each obstacle so identified and 
indicate the schedule for taking these 
steps and the individual directly re-
sponsible for their implementation. 

(5) Include estimates of the number 
of students, by sex, expected to apply 
for, be admitted to, and enter each 
class during the period covered by the 
plan. 

(c) Nondiscrimination. No policy or 
practice of a recipient to which 
§ 1317.225 applies shall result in treat-
ment of applicants to or students of 
such recipient in violation of §§ 1317.300 
through 1317.310 unless such treatment 
is necessitated by an obstacle identi-
fied in paragraph (b)(3) of this section 
and a schedule for eliminating that ob-
stacle has been provided as required by 
paragraph (b)(4) of this section. 

(d) Effects of past exclusion. To over-
come the effects of past exclusion of 
students on the basis of sex, each edu-
cational institution to which § 1317.225 
applies shall include in its transition 
plan, and shall implement, specific 
steps designed to encourage individuals 

of the previously excluded sex to apply 
for admission to such institution. Such 
steps shall include instituting recruit-
ment programs that emphasize the in-
stitution’s commitment to enrolling 
students of the sex previously ex-
cluded.

§ 1317.235 Statutory amendments. 

(a) This section, which applies to all 
provisions of these Title IX regula-
tions, addresses statutory amendments 
to Title IX. 

(b) These Title IX regulations shall 
not apply to or preclude: 

(1) Any program or activity of the 
American Legion undertaken in con-
nection with the organization or oper-
ation of any Boys State conference, 
Boys Nation conference, Girls State 
conference, or Girls Nation conference; 

(2) Any program or activity of a sec-
ondary school or educational institu-
tion specifically for: 

(i) The promotion of any Boys State 
conference, Boys Nation conference, 
Girls State conference, or Girls Nation 
conference; or 

(ii) The selection of students to at-
tend any such conference; 

(3) Father-son or mother-daughter 
activities at an educational institution 
or in an education program or activity, 
but if such activities are provided for 
students of one sex, opportunities for 
reasonably comparable activities shall 
be provided to students of the other 
sex; 

(4) Any scholarship or other financial 
assistance awarded by an institution of 
higher education to an individual be-
cause such individual has received such 
award in a single-sex pageant based 
upon a combination of factors related 
to the individual’s personal appear-
ance, poise, and talent. The pageant, 
however, must comply with other non-
discrimination provisions of Federal 
law. 

(c) Program or activity or program 
means: 

(1) All of the operations of any entity 
described in paragraphs (c)(1)(i) 
through (iv) of this section, any part of 
which is extended Federal financial as-
sistance: 
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(i)(A) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(B) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(ii)(A) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(B) A local educational agency (as de-
fined in section 8801 of title 20), system 
of vocational education, or other 
school system; 

(iii)(A) An entire corporation, part-
nership, or other private organization, 
or an entire sole proprietorship— 

(1) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(2) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(B) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(iv) Any other entity that is estab-
lished by two or more of the entities 
described in paragraphs (c)(1)(i), (ii), or 
(iii) of this section. 

(2)(i) Program or activity does not in-
clude any operation of an entity that is 
controlled by a religious organization 
if the application of 20 U.S.C. 1681 to 
such operation would not be consistent 
with the religious tenets of such orga-
nization. 

(ii) For example, all of the operations 
of a college, university, or other post-
secondary institution, including but 
not limited to traditional educational 
operations, faculty and student hous-
ing, campus shuttle bus service, cam-
pus restaurants, the bookstore, and 
other commercial activities are part of 
a ‘‘program or activity’’ subject to 
these Title IX regulations if the col-
lege, university, or other institution 
receives Federal financial assistance. 

(d)(1) Nothing in these Title IX regu-
lations shall be construed to require or 
prohibit any person, or public or pri-
vate entity, to provide or pay for any 
benefit or service, including the use of 
facilities, related to an abortion. Med-
ical procedures, benefits, services, and 
the use of facilities, necessary to save 
the life of a pregnant woman or to ad-
dress complications related to an abor-
tion are not subject to this section. 

(2) Nothing in this section shall be 
construed to permit a penalty to be im-
posed on any person or individual be-
cause such person or individual is seek-
ing or has received any benefit or serv-
ice related to a legal abortion. Accord-
ingly, subject to paragraph (d)(1) of 
this section, no person shall be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, employment, or other edu-
cational program or activity operated 
by a recipient that receives Federal fi-
nancial assistance because such indi-
vidual has sought or received, or is 
seeking, a legal abortion, or any ben-
efit or service related to a legal abor-
tion.

Subpart C—Discrimination on the 
Basis of Sex in Admission and 
Recruitment Prohibited

§ 1317.300 Admission. 

(a) General. No person shall, on the 
basis of sex, be denied admission, or be 
subjected to discrimination in admis-
sion, by any recipient to which 
§§ 1317.300 through §§ 1317.310 apply, ex-
cept as provided in §§ 1317.225 and 
§§ 1317.230. 

(b) Specific prohibitions. (1) In deter-
mining whether a person satisfies any 
policy or criterion for admission, or in 
making any offer of admission, a re-
cipient to which §§ 1317.300 through 
1317.310 apply shall not: 

(i) Give preference to one person over 
another on the basis of sex, by ranking 
applicants separately on such basis, or 
otherwise; 

(ii) Apply numerical limitations upon 
the number or proportion of persons of 
either sex who may be admitted; or 
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(iii) Otherwise treat one individual 
differently from another on the basis of 
sex. 

(2) A recipient shall not administer 
or operate any test or other criterion 
for admission that has a disproportion-
ately adverse effect on persons on the 
basis of sex unless the use of such test 
or criterion is shown to predict validly 
success in the education program or ac-
tivity in question and alternative tests 
or criteria that do not have such a dis-
proportionately adverse effect are 
shown to be unavailable. 

(c) Prohibitions relating to marital or 
parental status. In determining whether 
a person satisfies any policy or cri-
terion for admission, or in making any 
offer of admission, a recipient to which 
§§ 1317.300 through 1317.310 apply: 

(1) Shall not apply any rule con-
cerning the actual or potential paren-
tal, family, or marital status of a stu-
dent or applicant that treats persons 
differently on the basis of sex; 

(2) Shall not discriminate against or 
exclude any person on the basis of 
pregnancy, childbirth, termination of 
pregnancy, or recovery therefrom, or 
establish or follow any rule or practice 
that so discriminates or excludes; 

(3) Subject to § 1317.235(d), shall treat 
disabilities related to pregnancy, child-
birth, termination of pregnancy, or re-
covery therefrom in the same manner 
and under the same policies as any 
other temporary disability or physical 
condition; and 

(4) Shall not make pre-admission in-
quiry as to the marital status of an ap-
plicant for admission, including wheth-
er such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 
A recipient may make pre-admission 
inquiry as to the sex of an applicant for 
admission, but only if such inquiry is 
made equally of such applicants of both 
sexes and if the results of such inquiry 
are not used in connection with dis-
crimination prohibited by these Title 
IX regulations.

§ 1317.305 Preference in admission. 
A recipient to which §§ 1317.300 

through 1317.310 apply shall not give 
preference to applicants for admission, 
on the basis of attendance at any edu-
cational institution or other school or 
entity that admits as students only or 
predominantly members of one sex, if 

the giving of such preference has the 
effect of discriminating on the basis of 
sex in violation of §§ 1317.300 through 
1317.310.

§ 1317.310 Recruitment. 

(a) Nondiscriminatory recruitment. A 
recipient to which §§ 1317.300 through 
1317.310 apply shall not discriminate on 
the basis of sex in the recruitment and 
admission of students. A recipient may 
be required to undertake additional re-
cruitment efforts for one sex as reme-
dial action pursuant to § 1317.110(a), and 
may choose to undertake such efforts 
as affirmative action pursuant to 
§ 1317.110(b). 

(b) Recruitment at certain institutions. 
A recipient to which §§ 1317.300 through 
1317.310 apply shall not recruit pri-
marily or exclusively at educational 
institutions, schools, or entities that 
admit as students only or predomi-
nantly members of one sex, if such ac-
tions have the effect of discriminating 
on the basis of sex in violation of 
§§ 1317.300 through 1317.310.

Subpart D—Discrimination on the 
Basis of Sex in Education Pro-
grams or Activities Prohibited

§ 1317.400 Education programs or ac-
tivities. 

(a) General. Except as provided else-
where in these Title IX regulations, no 
person shall, on the basis of sex, be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, or other education program 
or activity operated by a recipient that 
receives Federal financial assistance. 
Sections 1317.400 through 1317.455 do 
not apply to actions of a recipient in 
connection with admission of its stu-
dents to an education program or ac-
tivity of a recipient to which §§ 1317.300 
through 1317.310 do not apply, or an en-
tity, not a recipient, to which §§ 1317.300 
through 1317.310 would not apply if the 
entity were a recipient. 

(b) Specific prohibitions. Except as pro-
vided in §§ 1317.400 through 1317.455, in 
providing any aid, benefit, or service to 
a student, a recipient shall not, on the 
basis of sex: 
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(1) Treat one person differently from 
another in determining whether such 
person satisfies any requirement or 
condition for the provision of such aid, 
benefit, or service; 

(2) Provide different aid, benefits, or 
services or provide aid, benefits, or 
services in a different manner; 

(3) Deny any person any such aid, 
benefit, or service; 

(4) Subject any person to separate or 
different rules of behavior, sanctions, 
or other treatment; 

(5) Apply any rule concerning the 
domicile or residence of a student or 
applicant, including eligibility for in-
state fees and tuition; 

(6) Aid or perpetuate discrimination 
against any person by providing sig-
nificant assistance to any agency, or-
ganization, or person that discrimi-
nates on the basis of sex in providing 
any aid, benefit, or service to students 
or employees; 

(7) Otherwise limit any person in the 
enjoyment of any right, privilege, ad-
vantage, or opportunity. 

(c) Assistance administered by a recipi-
ent educational institution to study at a 
foreign institution. A recipient edu-
cational institution may administer or 
assist in the administration of scholar-
ships, fellowships, or other awards es-
tablished by foreign or domestic wills, 
trusts, or similar legal instruments, or 
by acts of foreign governments and re-
stricted to members of one sex, that 
are designed to provide opportunities 
to study abroad, and that are awarded 
to students who are already matricu-
lating at or who are graduates of the 
recipient institution; Provided, that a 
recipient educational institution that 
administers or assists in the adminis-
tration of such scholarships, fellow-
ships, or other awards that are re-
stricted to members of one sex pro-
vides, or otherwise makes available, 
reasonable opportunities for similar 
studies for members of the other sex. 
Such opportunities may be derived 
from either domestic or foreign 
sources. 

(d) Aids, benefits or services not pro-
vided by recipient. (1) This paragraph (d) 
applies to any recipient that requires 
participation by any applicant, stu-
dent, or employee in any education 
program or activity not operated whol-

ly by such recipient, or that facilitates, 
permits, or considers such participa-
tion as part of or equivalent to an edu-
cation program or activity operated by 
such recipient, including participation 
in educational consortia and coopera-
tive employment and student-teaching 
assignments. 

(2) Such recipient: 
(i) Shall develop and implement a 

procedure designed to assure itself that 
the operator or sponsor of such other 
education program or activity takes no 
action affecting any applicant, student, 
or employee of such recipient that 
these Title IX regulations would pro-
hibit such recipient from taking; and 

(ii) Shall not facilitate, require, per-
mit, or consider such participation if 
such action occurs.

§ 1317.405 Housing. 
(a) Generally. A recipient shall not, 

on the basis of sex, apply different 
rules or regulations, impose different 
fees or requirements, or offer different 
services or benefits related to housing, 
except as provided in this section (in-
cluding housing provided only to mar-
ried students). 

(b) Housing provided by recipient. (1) A 
recipient may provide separate housing 
on the basis of sex. 

(2) Housing provided by a recipient to 
students of one sex, when compared to 
that provided to students of the other 
sex, shall be as a whole: 

(i) Proportionate in quantity to the 
number of students of that sex apply-
ing for such housing; and 

(ii) Comparable in quality and cost to 
the student. 

(c) Other housing. (1) A recipient shall 
not, on the basis of sex, administer dif-
ferent policies or practices concerning 
occupancy by its students of housing 
other than that provided by such re-
cipient. 

(2)(i) A recipient which, through so-
licitation, listing, approval of housing, 
or otherwise, assists any agency, orga-
nization, or person in making housing 
available to any of its students, shall 
take such reasonable action as may be 
necessary to assure itself that such 
housing as is provided to students of 
one sex, when compared to that pro-
vided to students of the other sex, is as 
a whole: 
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(A) Proportionate in quantity; and 
(B) Comparable in quality and cost to 

the student. 
(ii) A recipient may render such as-

sistance to any agency, organization, 
or person that provides all or part of 
such housing to students of only one 
sex.

§ 1317.410 Comparable facilities. 
A recipient may provide separate toi-

let, locker room, and shower facilities 
on the basis of sex, but such facilities 
provided for students of one sex shall 
be comparable to such facilities pro-
vided for students of the other sex.

§ 1317.415 Access to course offerings. 
(a) A recipient shall not provide any 

course or otherwise carry out any of its 
education program or activity sepa-
rately on the basis of sex, or require or 
refuse participation therein by any of 
its students on such basis, including 
health, physical education, industrial, 
business, vocational, technical, home 
economics, music, and adult education 
courses. 

(b)(1) With respect to classes and ac-
tivities in physical education at the el-
ementary school level, the recipient 
shall comply fully with this section as 
expeditiously as possible but in no 
event later than one year from Sep-
tember 29, 2000. With respect to phys-
ical education classes and activities at 
the secondary and post-secondary lev-
els, the recipient shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

(2) This section does not prohibit 
grouping of students in physical edu-
cation classes and activities by ability 
as assessed by objective standards of 
individual performance developed and 
applied without regard to sex. 

(3) This section does not prohibit sep-
aration of students by sex within phys-
ical education classes or activities dur-
ing participation in wrestling, boxing, 
rugby, ice hockey, football, basketball, 
and other sports the purpose or major 
activity of which involves bodily con-
tact. 

(4) Where use of a single standard of 
measuring skill or progress in a phys-
ical education class has an adverse ef-
fect on members of one sex, the recipi-

ent shall use appropriate standards 
that do not have such effect. 

(5) Portions of classes in elementary 
and secondary schools, or portions of 
education programs or activities, that 
deal exclusively with human sexuality 
may be conducted in separate sessions 
for boys and girls. 

(6) Recipients may make require-
ments based on vocal range or quality 
that may result in a chorus or choruses 
of one or predominantly one sex.

§ 1317.420 Access to schools operated 
by LEAs. 

A recipient that is a local edu-
cational agency shall not, on the basis 
of sex, exclude any person from admis-
sion to: 

(a) Any institution of vocational edu-
cation operated by such recipient; or 

(b) Any other school or educational 
unit operated by such recipient, unless 
such recipient otherwise makes avail-
able to such person, pursuant to the 
same policies and criteria of admission, 
courses, services, and facilities com-
parable to each course, service, and fa-
cility offered in or through such 
schools.

§ 1317.425 Counseling and use of ap-
praisal and counseling materials. 

(a) Counseling. A recipient shall not 
discriminate against any person on the 
basis of sex in the counseling or guid-
ance of students or applicants for ad-
mission. 

(b) Use of appraisal and counseling ma-
terials. A recipient that uses testing or 
other materials for appraising or coun-
seling students shall not use different 
materials for students on the basis of 
their sex or use materials that permit 
or require different treatment of stu-
dents on such basis unless such dif-
ferent materials cover the same occu-
pations and interest areas and the use 
of such different materials is shown to 
be essential to eliminate sex bias. Re-
cipients shall develop and use internal 
procedures for ensuring that such ma-
terials do not discriminate on the basis 
of sex. Where the use of a counseling 
test or other instrument results in a 
substantially disproportionate number 
of members of one sex in any particular 
course of study or classification, the 
recipient shall take such action as is 
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necessary to assure itself that such dis-
proportion is not the result of discrimi-
nation in the instrument or its applica-
tion. 

(c) Disproportion in classes. Where a 
recipient finds that a particular class 
contains a substantially dispropor-
tionate number of individuals of one 
sex, the recipient shall take such ac-
tion as is necessary to assure itself 
that such disproportion is not the re-
sult of discrimination on the basis of 
sex in counseling or appraisal mate-
rials or by counselors.

§ 1317.430 Financial assistance. 

(a) General. Except as provided in 
paragraphs (b) and (c) of this section, 
in providing financial assistance to any 
of its students, a recipient shall not: 

(1) On the basis of sex, provide dif-
ferent amounts or types of such assist-
ance, limit eligibility for such assist-
ance that is of any particular type or 
source, apply different criteria, or oth-
erwise discriminate; 

(2) Through solicitation, listing, ap-
proval, provision of facilities, or other 
services, assist any foundation, trust, 
agency, organization, or person that 
provides assistance to any of such re-
cipient’s students in a manner that dis-
criminates on the basis of sex; or 

(3) Apply any rule or assist in appli-
cation of any rule concerning eligi-
bility for such assistance that treats 
persons of one sex differently from per-
sons of the other sex with regard to 
marital or parental status. 

(b) Financial aid established by certain 
legal instruments. (1) A recipient may 
administer or assist in the administra-
tion of scholarships, fellowships, or 
other forms of financial assistance es-
tablished pursuant to domestic or for-
eign wills, trusts, bequests, or similar 
legal instruments or by acts of a for-
eign government that require that 
awards be made to members of a par-
ticular sex specified therein; Provided, 
that the overall effect of the award of 
such sex-restricted scholarships, fel-
lowships, and other forms of financial 
assistance does not discriminate on the 
basis of sex. 

(2) To ensure nondiscriminatory 
awards of assistance as required in 
paragraph (b)(1) of this section, recipi-

ents shall develop and use procedures 
under which: 

(i) Students are selected for award of 
financial assistance on the basis of 
nondiscriminatory criteria and not on 
the basis of availability of funds re-
stricted to members of a particular sex; 

(ii) An appropriate sex-restricted 
scholarship, fellowship, or other form 
of financial assistance is allocated to 
each student selected under paragraph 
(b)(2)(i) of this section; and 

(iii) No student is denied the award 
for which he or she was selected under 
paragraph (b)(2)(i) of this section be-
cause of the absence of a scholarship, 
fellowship, or other form of financial 
assistance designated for a member of 
that student’s sex. 

(c) Athletic scholarships. (1) To the ex-
tent that a recipient awards athletic 
scholarships or grants-in-aid, it must 
provide reasonable opportunities for 
such awards for members of each sex in 
proportion to the number of students 
of each sex participating in inter-
scholastic or intercollegiate athletics. 

(2) A recipient may provide separate 
athletic scholarships or grants-in-aid 
for members of each sex as part of sep-
arate athletic teams for members of 
each sex to the extent consistent with 
this paragraph (c) and § 1317.450.

§ 1317.435 Employment assistance to 
students. 

(a) Assistance by recipient in making 
available outside employment. A recipi-
ent that assists any agency, organiza-
tion, or person in making employment 
available to any of its students: 

(1) Shall assure itself that such em-
ployment is made available without 
discrimination on the basis of sex; and 

(2) Shall not render such services to 
any agency, organization, or person 
that discriminates on the basis of sex 
in its employment practices. 

(b) Employment of students by recipi-
ents. A recipient that employs any of 
its students shall not do so in a manner 
that violates §§ 1317.500 through 
1317.550.

§ 1317.440 Health and insurance bene-
fits and services. 

Subject to § 1317.235(d), in providing a 
medical, hospital, accident, or life in-
surance benefit, service, policy, or plan 
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to any of its students, a recipient shall 
not discriminate on the basis of sex, or 
provide such benefit, service, policy, or 
plan in a manner that would violate 
§§ 1317.500 through 1317.550 if it were 
provided to employees of the recipient. 
This section shall not prohibit a recipi-
ent from providing any benefit or serv-
ice that may be used by a different pro-
portion of students of one sex than of 
the other, including family planning 
services. However, any recipient that 
provides full coverage health service 
shall provide gynecological care.

§ 1317.445 Marital or parental status. 
(a) Status generally. A recipient shall 

not apply any rule concerning a stu-
dent’s actual or potential parental, 
family, or marital status that treats 
students differently on the basis of sex. 

(b) Pregnancy and related conditions. 
(1) A recipient shall not discriminate 
against any student, or exclude any 
student from its education program or 
activity, including any class or extra-
curricular activity, on the basis of such 
student’s pregnancy, childbirth, false 
pregnancy, termination of pregnancy, 
or recovery therefrom, unless the stu-
dent requests voluntarily to partici-
pate in a separate portion of the pro-
gram or activity of the recipient. 

(2) A recipient may require such a 
student to obtain the certification of a 
physician that the student is phys-
ically and emotionally able to continue 
participation as long as such a certifi-
cation is required of all students for 
other physical or emotional conditions 
requiring the attention of a physician. 

(3) A recipient that operates a por-
tion of its education program or activ-
ity separately for pregnant students, 
admittance to which is completely vol-
untary on the part of the student as 
provided in paragraph (b)(1) of this sec-
tion, shall ensure that the separate 
portion is comparable to that offered 
to non-pregnant students. 

(4) Subject to § 1317.235(d), a recipient 
shall treat pregnancy, childbirth, false 
pregnancy, termination of pregnancy 
and recovery therefrom in the same 
manner and under the same policies as 
any other temporary disability with re-
spect to any medical or hospital ben-
efit, service, plan, or policy that such 
recipient administers, operates, offers, 

or participates in with respect to stu-
dents admitted to the recipient’s edu-
cational program or activity. 

(5) In the case of a recipient that does 
not maintain a leave policy for its stu-
dents, or in the case of a student who 
does not otherwise qualify for leave 
under such a policy, a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, and 
recovery therefrom as a justification 
for a leave of absence for as long a pe-
riod of time as is deemed medically 
necessary by the student’s physician, 
at the conclusion of which the student 
shall be reinstated to the status that 
she held when the leave began.

§ 1317.450 Athletics. 
(a) General. No person shall, on the 

basis of sex, be excluded from partici-
pation in, be denied the benefits of, be 
treated differently from another per-
son, or otherwise be discriminated 
against in any interscholastic, inter-
collegiate, club, or intramural ath-
letics offered by a recipient, and no re-
cipient shall provide any such athletics 
separately on such basis. 

(b) Separate teams. Notwithstanding 
the requirements of paragraph (a) of 
this section, a recipient may operate or 
sponsor separate teams for members of 
each sex where selection for such 
teams is based upon competitive skill 
or the activity involved is a contact 
sport. However, where a recipient oper-
ates or sponsors a team in a particular 
sport for members of one sex but oper-
ates or sponsors no such team for mem-
bers of the other sex, and athletic op-
portunities for members of that sex 
have previously been limited, members 
of the excluded sex must be allowed to 
try out for the team offered unless the 
sport involved is a contact sport. For 
the purposes of these Title IX regula-
tions, contact sports include boxing, 
wrestling, rugby, ice hockey, football, 
basketball, and other sports the pur-
pose or major activity of which in-
volves bodily contact. 

(c) Equal opportunity. (1) A recipient 
that operates or sponsors inter-
scholastic, intercollegiate, club, or in-
tramural athletics shall provide equal 
athletic opportunity for members of 
both sexes. In determining whether 
equal opportunities are available, the 
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designated agency official will con-
sider, among other factors: 

(i) Whether the selection of sports 
and levels of competition effectively 
accommodate the interests and abili-
ties of members of both sexes; 

(ii) The provision of equipment and 
supplies; 

(iii) Scheduling of games and prac-
tice time; 

(iv) Travel and per diem allowance; 
(v) Opportunity to receive coaching 

and academic tutoring; 
(vi) Assignment and compensation of 

coaches and tutors; 
(vii) Provision of locker rooms, prac-

tice, and competitive facilities; 
(viii) Provision of medical and train-

ing facilities and services; 
(ix) Provision of housing and dining 

facilities and services; 
(x) Publicity. 
(2) For purposes of paragraph (c)(1) of 

this section, unequal aggregate expend-
itures for members of each sex or un-
equal expenditures for male and female 
teams if a recipient operates or spon-
sors separate teams will not constitute 
noncompliance with this section, but 
the designated agency official may 
consider the failure to provide nec-
essary funds for teams for one sex in 
assessing equality of opportunity for 
members of each sex. 

(d) Adjustment period. A recipient that 
operates or sponsors interscholastic, 
intercollegiate, club, or intramural 
athletics at the elementary school 
level shall comply fully with this sec-
tion as expeditiously as possible but in 
no event later than one year from Sep-
tember 29, 2000. A recipient that oper-
ates or sponsors interscholastic, inter-
collegiate, club, or intramural ath-
letics at the secondary or postsec-
ondary school level shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000.

§ 1317.455 Textbooks and curricular 
material. 

Nothing in these Title IX regulations 
shall be interpreted as requiring or pro-
hibiting or abridging in any way the 
use of particular textbooks or cur-
ricular materials.

Subpart E—Discrimination on the 
Basis of Sex in Employment in 
Education Programs or Activi-
ties Prohibited

§ 1317.500 Employment. 

(a) General. (1) No person shall, on 
the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination in 
employment, or recruitment, consider-
ation, or selection therefor, whether 
full-time or part-time, under any edu-
cation program or activity operated by 
a recipient that receives Federal finan-
cial assistance. 

(2) A recipient shall make all em-
ployment decisions in any education 
program or activity operated by such 
recipient in a nondiscriminatory man-
ner and shall not limit, segregate, or 
classify applicants or employees in any 
way that could adversely affect any ap-
plicant’s or employee’s employment 
opportunities or status because of sex. 

(3) A recipient shall not enter into 
any contractual or other relationship 
which directly or indirectly has the ef-
fect of subjecting employees or stu-
dents to discrimination prohibited by 
§§ 1317.500 through 1317.550, including 
relationships with employment and re-
ferral agencies, with labor unions, and 
with organizations providing or admin-
istering fringe benefits to employees of 
the recipient. 

(4) A recipient shall not grant pref-
erences to applicants for employment 
on the basis of attendance at any edu-
cational institution or entity that ad-
mits as students only or predominantly 
members of one sex, if the giving of 
such preferences has the effect of dis-
criminating on the basis of sex in vio-
lation of these Title IX regulations. 

(b) Application. The provisions of 
§§ 1317.500 through 1317.550 apply to: 

(1) Recruitment, advertising, and the 
process of application for employment; 

(2) Hiring, upgrading, promotion, 
consideration for and award of tenure, 
demotion, transfer, layoff, termi-
nation, application of nepotism poli-
cies, right of return from layoff, and 
rehiring; 

(3) Rates of pay or any other form of 
compensation, and changes in com-
pensation; 
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(4) Job assignments, classifications, 
and structure, including position de-
scriptions, lines of progression, and se-
niority lists; 

(5) The terms of any collective bar-
gaining agreement; 

(6) Granting and return from leaves 
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, leave for persons of either 
sex to care for children or dependents, 
or any other leave; 

(7) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(8) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, selection for 
tuition assistance, selection for 
sabbaticals and leaves of absence to 
pursue training; 

(9) Employer-sponsored activities, in-
cluding social or recreational pro-
grams; and 

(10) Any other term, condition, or 
privilege of employment.

§ 1317.505 Employment criteria. 
A recipient shall not administer or 

operate any test or other criterion for 
any employment opportunity that has 
a disproportionately adverse effect on 
persons on the basis of sex unless: 

(a) Use of such test or other criterion 
is shown to predict validly successful 
performance in the position in ques-
tion; and 

(b) Alternative tests or criteria for 
such purpose, which do not have such 
disproportionately adverse effect, are 
shown to be unavailable.

§1317.510 Recruitment. 
(a) Nondiscriminatory recruitment and 

hiring. A recipient shall not discrimi-
nate on the basis of sex in the recruit-
ment and hiring of employees. Where a 
recipient has been found to be pres-
ently discriminating on the basis of sex 
in the recruitment or hiring of employ-
ees, or has been found to have so dis-
criminated in the past, the recipient 
shall recruit members of the sex so dis-
criminated against so as to overcome 
the effects of such past or present dis-
crimination. 

(b) Recruitment patterns. A recipient 
shall not recruit primarily or exclu-

sively at entities that furnish as appli-
cants only or predominantly members 
of one sex if such actions have the ef-
fect of discriminating on the basis of 
sex in violation of §§1317.500 through 
1317.550.

§1317.515 Compensation. 

A recipient shall not make or enforce 
any policy or practice that, on the 
basis of sex: 

(a) Makes distinctions in rates of pay 
or other compensation; 

(b) Results in the payment of wages 
to employees of one sex at a rate less 
than that paid to employees of the op-
posite sex for equal work on jobs the 
performance of which requires equal 
skill, effort, and responsibility, and 
that are performed under similar work-
ing conditions.

§1317.520 Job classification and struc-
ture. 

A recipient shall not: 
(a) Classify a job as being for males 

or for females; 
(b) Maintain or establish separate 

lines of progression, seniority lists, ca-
reer ladders, or tenure systems based 
on sex; or 

(c) Maintain or establish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
similar jobs, position descriptions, or 
job requirements that classify persons 
on the basis of sex, unless sex is a bona 
fide occupational qualification for the 
positions in question as set forth in 
§1317.550.

§1317.525 Fringe benefits. 

(a) ‘‘Fringe benefits’’ defined. For pur-
poses of these Title IX regulations, 
fringe benefits means: Any medical, hos-
pital, accident, life insurance, or re-
tirement benefit, service, policy or 
plan, any profit-sharing or bonus plan, 
leave, and any other benefit or service 
of employment not subject to the pro-
vision of §1317.515. 

(b) Prohibitions. A recipient shall not: 
(1) Discriminate on the basis of sex 

with regard to making fringe benefits 
available to employees or make fringe 
benefits available to spouses, families, 
or dependents of employees differently 
upon the basis of the employee’s sex; 
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(2) Administer, operate, offer, or par-
ticipate in a fringe benefit plan that 
does not provide for equal periodic ben-
efits for members of each sex and for 
equal contributions to the plan by such 
recipient for members of each sex; or 

(3) Administer, operate, offer, or par-
ticipate in a pension or retirement plan 
that establishes different optional or 
compulsory retirement ages based on 
sex or that otherwise discriminates in 
benefits on the basis of sex.

§1317.530 Marital or parental status. 
(a) General. A recipient shall not 

apply any policy or take any employ-
ment action: 

(1) Concerning the potential marital, 
parental, or family status of an em-
ployee or applicant for employment 
that treats persons differently on the 
basis of sex; or 

(2) Which is based upon whether an 
employee or applicant for employment 
is the head of household or principal 
wage earner in such employee’s or ap-
plicant’s family unit. 

(b) Pregnancy. A recipient shall not 
discriminate against or exclude from 
employment any employee or applicant 
for employment on the basis of preg-
nancy, childbirth, false pregnancy, ter-
mination of pregnancy, or recovery 
therefrom. 

(c) Pregnancy as a temporary disability. 
Subject to §1317235(d), a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, re-
covery therefrom, and any temporary 
disability resulting therefrom as any 
other temporary disability for all job-
related purposes, including commence-
ment, duration, and extensions of 
leave, payment of disability income, 
accrual of seniority and any other ben-
efit or service, and reinstatement, and 
under any fringe benefit offered to em-
ployees by virtue of employment. 

(d) Pregnancy leave. In the case of a 
recipient that does not maintain a 
leave policy for its employees, or in the 
case of an employee with insufficient 
leave or accrued employment time to 
qualify for leave under such a policy, a 
recipient shall treat pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, and recovery therefrom as a 
justification for a leave of absence 
without pay for a reasonable period of 

time, at the conclusion of which the 
employee shall be reinstated to the sta-
tus that she held when the leave began 
or to a comparable position, without 
decrease in rate of compensation or 
loss of promotional opportunities, or 
any other right or privilege of employ-
ment.

§1317.535 Effect of state or local law or 
other requirements. 

(a) Prohibitory requirements. The obli-
gation to comply with §§1317.500 
through 1317.550 is not obviated or alle-
viated by the existence of any State or 
local law or other requirement that im-
poses prohibitions or limits upon em-
ployment of members of one sex that 
are not imposed upon members of the 
other sex. 

(b) Benefits. A recipient that provides 
any compensation, service, or benefit 
to members of one sex pursuant to a 
State or local law or other requirement 
shall provide the same compensation, 
service, or benefit to members of the 
other sex.

§1317.540 Advertising. 
A recipient shall not in any adver-

tising related to employment indicate 
preference, limitation, specification, or 
discrimination based on sex unless sex 
is a bona fide occupational qualifica-
tion for the particular job in question.

§1317.545 Pre-employment inquiries. 
(a) Marital status. A recipient shall 

not make pre-employment inquiry as 
to the marital status of an applicant 
for employment, including whether 
such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 

(b) Sex. A recipient may make pre-
employment inquiry as to the sex of an 
applicant for employment, but only if 
such inquiry is made equally of such 
applicants of both sexes and if the re-
sults of such inquiry are not used in 
connection with discrimination prohib-
ited by these Title IX regulations.

§1317.550 Sex as a bona fide occupa-
tional qualification. 

A recipient may take action other-
wise prohibited by §§1317.500 through 
1317.550 provided it is shown that sex is 
a bona fide occupational qualification 
for that action, such that consider-
ation of sex with regard to such action 

VerDate Mar<13>2002 10:56 Apr 10, 2002 Jkt 197055 PO 00000 Frm 00264 Fmt 8010 Sfmt 8010 Y:\SGML\197055T.XXX pfrm03 PsN: 197055T



265

Tennessee Valley Authority § 1317.605 

is essential to successful operation of 
the employment function concerned. A 
recipient shall not take action pursu-
ant to this section that is based upon 
alleged comparative employment char-
acteristics or stereotyped characteriza-
tions of one or the other sex, or upon 
preference based on sex of the recipi-
ent, employees, students, or other per-
sons, but nothing contained in this sec-
tion shall prevent a recipient from con-
sidering an employee’s sex in relation 
to employment in a locker room or toi-
let facility used only by members of 
one sex.

Subpart F—Procedures
§1317.600 Notice of covered programs. 

Within 60 days of September 29, 2000, 
each Federal agency that awards Fed-

eral financial assistance shall publish 
in the FEDERAL REGISTER a notice of 
the programs covered by these Title IX 
regulations. Each such Federal agency 
shall periodically republish the notice 
of covered programs to reflect changes 
in covered programs. Copies of this no-
tice also shall be made available upon 
request to the Federal agency’s office 
that enforces Title IX.

§ 1317.605 Enforcement procedures. 

The investigative, compliance, and 
enforcement procedural provisions of 
Title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d) (‘‘Title VI’’) are hereby 
adopted and applied to these Title IX 
regulations. These procedures may be 
found at 18 CFR part 1302. 

[65 FR 52878, Aug. 30, 2000]
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